JUDICIAL REVIEW OF DEPORTATION 
AND EXCLUSION ORDERS 


HEARING 


BEFORE 


MAIN 
SUBCOMMITTEE NO, 1 ““°'N Room 


OF THE 


COMMITTEE ON THE JUDICIARY 
HOUSE OF REPRESENTATIVES 
EIGHTY-FIFTH CONGRESS 


SECOND SESSION 


ON 


H. R. 13311 


A BILL TO PROVIDE FOR THE JUDICIAL REVIEW 
OF ORDERS OF DEPORTATION 


JULY 10, 1958 


Printed for the use of the Committee on the Judiciary 


Serial No. 19 


os 


UNITED STATES 
GOVERNMENT PRINTING OFFICH 
WASHINGTON : 1958 











COMMITTEE ON THE JUDICIARY 
EMANUEL CELLER, New York, Chairman 


FRANCIS E. WALTER, Pennsylvania 
THOMAS J. LANE, Massachusetts 
MICHAEL A. FEIGHAN, Ohio 
FRANK CHELF, Kentucky 

EDWIN E. WILLIS, Louisiana 

PETER W. RODINO, Jr., New Jersey 
E. L. FORRESTER, Georgia 

BYRON G. ROGERS, Colorado 
HAROLD D. DONOHUE, Massachusetts 
JACK B. BROOKS, Texas 

WILLIAM M. TUCK, Virginia 
ROBERT T. ASHMORE, South Carolina 
JOHN DOWDY, Texas 

LESTER HOLTZMAN, New York 
JOSEPH M. MONTOYA, New Mexico 
BASIL L. WHITENER, North Carolina 
ROLAND V. LIBONATI, Illinois 


Bess E. 


WILLIAM R 


KENNETH B. KEATING, New York 
WILLIAM M. McCULLOCH, Ohio 
PATRICK J. HILLINGS, California 
WILLIAM E. MILLER, New York 
DEAN P. TAYLOR, New York 
USHER L. BURDICK, North Dakota 
JOHN M. ROBSION, Jr., Kentucky 
DEWITT 8S. HYDE, Maryland 
RICHARD H. POFF, Virginia 
WILLIAM C. CRAMER, Florida 
ARCH A. MOORE, Jr., West Virginia 
F. JAY NIMTZ, Indiana 

H, ALLEN SMITH, California 
ALBERT W. CRETELLA, Connecticut 


, Staff Director 


Y, General Counsel 


WALTER M. BESTERMAN, Legislative Assistant 


WALTER R, LEE, 


Legislative Assistant 


CHARLES J. ZINN, Law Revision Counsel 


Cyrit F, 


BRICKFIELD, Counsel 


E. WILLovuGcHBY MIDDLETON, Jr., Associate Counsel 


SUBCOMMITTEE No. 1 


FRANCIS E. WALTER, Pennsylvania, Chairman 


MICHAEL A. FEIGHAN, Ohio 
FRANK CHELIF, Kentucky 


PATRICK J. HILLINGS, California 
DEWITT S. HYDE, Maryland 


WALTER M. BESTERMAN, Legislative Assistant 





CONTENTS 


Text of B. 2. 19601, by Mis WER sc ccccnwscducnsaraeseaonneeee eee 


THURSDAY, JULY 10, 1958 


Testimony and statements by- 


Hon. Emanuel Celler, Member of Congress from New York_-_-_ 

Hon. Francis E. Walter, Member of Congress from Pennsylvania 

Mr. Malcolm Anderson, Assistant Attorney General, Criminal Divi- 
sion, Department of Justice aa 

Mr. James L. Hennessy, Executive Assistant to Commissioner, Immi- 
gration and Naturalization Service, Department of Justice 

Mr. Hugh G. Mitchell, vice president, American Coalition of Patriotic 
Societies 

Hon. Kenneth B. Keating, Member of Congress from New York 

Mr. Crete Anderson, chairman, subcommittee on immigration, Na- 
tional Americanism Commission, the American Legion we 

Mrs. Ray L. Erb, chairman, national defense committee, National 
Society of the Daughters of the American Revolution 

Mr. Harry N. Rosenfield, chairman, committee on immigration and 
nationality, section of administrative law, American Bar Associa- 
tion___- . ; : , 

Mr. Edward L. Dubroff, representing the Association of Immigration 
and Nationality Lawyers - ‘ ere 

Mrs. Edith Lowenstein, representing the Common Council for Ameri- 
can Unity Sad isda a 

Mr. Chester C. Shore, representing the American Veterans Commit- 
tee ‘ . jn . - 

Mr. Francis W. Stover, legal counsel, Veterans of Foreign Wars of the 
United States _ : ; 

Mr. Jack Wasserman, representing the immigration committee of the 
Bar Association of the District of Columbia i bid 

Statement submitted by the Women’s International League for Peace 
and Freedom ; } =e ie Sate eee 

Mr. Charles E. Babcock, national legislative committee, United 
PRGOTIAD. TACO ANGE 66 oii iniinwdnciniaeetaccae SiS ccc 


46 


60 








JUDICIAL REVIEW OF DEPORTATION AND EXCLUSION 
ORDERS 


THURSDAY, JULY 10, 1958 


House or REPRESENTATIVES, 
SuscomMirTee No. 1 OF THE 
CoMMITTEE ON THE JUDICIARY 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 10 a. m., in room 327, 
Old House Office Building. 

Present: Representatives Walter (presiding), Feighan, Chelf, Hill- 
ings, and Hyde. 

Also present: Walter M. Besterman, legislative assistant. 

Mr. Water. The committee will come to order. 

In view of the fact that Mr. Celler is engaged in another matter of 
importance, we will hear him now despite the fact that we have 
experienced difficulty in obtaining a quorum. 

If you don’t object, Mr. Celler, you may go right ahead. 

Mr. Cetier. Not at all. 

(H. R. 13311 is as follows :) 


[H. R. 13311, 85th Cong., 2d sess. ] 
A BILL To provide for the judicial review of orders of deportation 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That title I of the Immigration and National- 
ity Act (66 Stat. 166; 71 Stat. 689) is hereby amended by adding the following: 


“JUDICIAL REVIEW OF ORDERS OF DEPORTATION 


“Sec. 106. (a) The procedure prescribed by, and all the provisions of the Act 
of December 29, 1950, as amended (64 Stat. 1129; 68 Stat. 961; 5 U. S. C. 1031 
and the following) shall apply to, and shall be the sole and exclusive procedure 
for, the judicial review of all final orders of deportation heretofore or hereafter 
made against aliens within the United States pursuant to administrative pro- 
ceedings under section 242 (b) of this act or comparable provisions of any prior 
Act, except that— 

“(1) a petition for review may be filed not later than six months from the 
date of the deportation order or from the date of the enactment of this Act, 
whichever is the later. 

“(2) the venue of any petition for review under this Act shall be in the 
judicial circuit in which the administrative proceedings before a special 
inquiry officer were conducted in whole or in part, or in the judicial circuit 
wherein is the residence, as defined in this Act, of the petitioner, but not in 
more than one circuit; 

“(3) the action shall be brought against the Immigration and Naturaliza- 
tion Service, as respondent. Service of the petition to review shall be made 
upon the Attorney General of the United States and upon the official of the 
Immigration and Naturalization Service in charge of the Service district in 
which the office of the clerk of the court is located. The service of the peti- 
tion for review upon such official of the Service shall stay the deportation of 
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the alien pending determination of the petition by the court, unless the court 
otherwise directs; 

“(4) except as provided in clause (B) of paragraph (5) of this subsection, 
the petition shall be determined solely upon the administrative record upon 
which the deportation order is based and the Attorney General's findings of 
fact, if supported by reasonable, substantial, and probative evidence on the 
record considered as a whole, shall be conclusive. 

“(5) whenever any petitioner, who seeks review of an order under this 
section, claims to be a national of the United States and makes a showing 
that his claims is not frivolous, the court shall (A) pass upon the issues 
presented when it appears from the pleadings and affidavits filed by the 
parties that no genuine issue of material fact is presented; or (B) where 
a genuine issue of material fact as to the petitioner’s nationality is pre- 
sented, transfer the proceedings to a United States district court for the 
district where the petitioner has his residence for hearing de novo of the 
nationality claim and determination as if such proceedings were originally 
initiated in the district court under the provisions of section 2201 of title 28, 
United States Code. Any such petitioner shall not be entitled to have such 
issue determined under section 360 (a) of this Act or otherwise ; 

“(6) if the validity of a deportation order has not been judicially de- 
termined, its validity may be challenged in a criminal proceeding against 
the alien for violation of subsection (d) or (e) of section 242 of this Act 
only by separate motion for judicial review before trial. Such motion 
shall be determined by the court without a jury and before the trial of the 
general issue. Whenever a claim to United States nationality is made in 
such motion, and in the opinion of the court, a genuine issue of material 
fact as to the alien’s nationality is presented, the provisions of clause (B) 
of paragraph (5) of this subsection shall apply. Otherwise, the determi- 
nation shall be made solely upon the administrative record upon which the 
deportation order is based and the Attorney General’s findings of fact, if 
supported by reasonable, substantial and probative evidence on the record 
considered as a whole, shall be conclusive. If the deportation order is 
held invalid, the court shall dismiss the indictment and the United States 
shall have the right to appeal to the court of appeals within thirty days. 
The procedure on such appeals shall be as provided in the Federal rules of 
criminal procedure. No petition for review under this section may be filed 
by any alien during the pendency of a criminal proceeding against such 
alien for violation of subsection (d) or (e) of section 242 of this Act; and 

(7) nothing in this section shall be construed to require the Attorney 
General to defer deportation of an alien after the issuance of a deportation 
order because of the right of judicial review of the order granted by this 
section, or to relieve any alien from compliance with subsections (d) and (e) 
of section 242 of this Act. Nothing contained in this section shall be construed 
to preclude the Attorney General from detaining or continuing to detain an 
alien or from taking him into custody pursuant to subsection (c) of section 
242 of this Act at any time after the issuance of a deportation order. 

(8) it shall not be necessary to print the record or any part thereof, or 
the briefs, and the court shall review the proceedings on a typewritten record 
and on typewritten briefs. 

“(b) Notwithstanding the provisions of any other law, any alien against whom 
a final order of exclusion has been made heretofore or hereafter under the pro- 
visions of section 236 of this Act or comparable provisions of any prior Act 
may obtain judicial review of such order by habeas corpus proceedings and not 
otherwise. 

“(e) An order of deportation or of exclusion shall not be reviewed by any 
court if the alien has not exhausted the administrative remedies available to 
him as of right under the immigration laws and regulations or if he has de- 
parted from the United States after the issuance of the order. Any alien held 
in custody pursuant to an order of deportation may obtain judicial review 
thereof by habeas corpus proceedings. Every petition for review or for habeas 
eorpus shall state whether the validity of the order has been upheld in any 
prior judicial proceeding, and, if so, the nature and date thereof, and the court 
in which such proceeding took place. No petition for review or for habeas 
corpus shall be entertained if the validity of the order has been previously de- 
termined in any civil or criminal proceeding, unless the petition presents 
grounds which the court finds could not have been presented in such prior pro- 
ceeding, or the court finds that the remedy provided by such prior proceeding 
was inadequate or ineffective to test the validity of the order.” 
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Sec. 2. This Act shall take effect on the thirtieth day after its approval and, 
notwithstanding the provisions of any other law, including section 405 of the 
Immigration and Nationality Act (66 Stat. 280), shall then be applicable to 
all administrative proceedings involving deportation or exclusion of aliens not- 
withstanding (1) that the person involved entered the United States prior to 
the effective date of this Act, or (2) that the administrative proceeding was 
commenced or conduced prior to the effective date of this Act. Any judicial 
proceeding to review an order of deportation which is pending unheard in any 
district court of the United States on the date of the enactment of this Act 
(other than a habeas corpus or criminal proceeding in which the validity of 
the deportation order has been challenged) shall be transferred for determina- 
tion in accordance with this Act to the court of appeals having jurisdiction to 
entertain a petition for review under this Act. Any judicial proceeding to re- 
view an order of exclusion which is pending unheard on the date of enactment 
of this Act shall be expedited in the same manner as is required in habeas 
corpus. All laws or parts of laws inconsistent with this section are, to the 
extent of such inconsistency, repealed. If any particular provision of this Act, 
or the application thereof to any person or circumstance, is held invalid, the 
remainder of the Act and the application of such provision to other persons or 
circumstances shall not be affected thereby. 

Sec. 3. The table of contents (Title I—General) of the Immigration and 
a ado Act is hereby amended by adding the following: 


Sec. 106. Judicial review of orders of deportation.” 


STATEMENT OF HON. EMANUEL CELLER, A REPRESENTATIVE IN 
CONGRESS FROM THE 11TH CONGRESSIONAL DISTRICT OF THE 
STATE OF NEW YORK 


Mr. Cetier. Thank you very much, Mr. Chairman. I appreciate 
your courtesy and kindness in hearing me at this juncture. 

I may say at the outset that it was a simulating experience for me 
to wrestle with the issues raised in H. R. 13311. It is understandable 
that a sense of frustration is present when the judicial process is used 
for delay, and delay only, in the matter of deportation and exclusion 
cases. But this kind of frustration is not new in the history of our 
jurisprudence. We have seen the same kind of maneuvering in, let 
us say, antitrust cases, the issue of which has taken years to settle. 
We have witnessed in criminal cases numerous instances of protracted 
court action. Yet, we have not sought to make drastic changes to 
take care of proportionately a handful of this type of action. 

Mr. Watrer. May I interrupt you now, or would you care for me 
to wait until you ¢ ‘omplete | your statement ? 

Mr. Cetxer. It is all right. 

Mr. Water. You say “that we are only dealing with a handful of 
cases. That being the fact I suppose the vast “majority of people 
that are under deportation orders have found proper remedies, and it 
is just a handful, who are able through all sorts of schemes to avoid 
deportation, that are affected by this. 

Mr. Cetier. That is partly true, but as my statement unfolds, you 
will see additional reasons why I make that statement. 

Mr. Watrer. All right. 

Mr. Cetter. I say that, advisedly, this vexatious type of case in 
deportation and exclusion matters is only a small proportion of the 
total number of cases settled, either administratively or through court 
action. I believe that the figures which I am anxious to present to 
you will sustain this contention. 

Leaving aside or even including this handful of cases, we must bear 
in mind that this sense of frustration must be balanced with the real- 
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ization that, in effect, an alien taking every judicial resource avail- 
able to him is fighting for a way of existence, the results of which 
must affect profoundly every aspect of his life. To each man one 
life, and what happens to this one life is, of course, the deepest kind 
of motivation for such action as he takes, and we must never forget 
that in immigration we deal with the humans, not things inanimate 
and senseless. 

Let me say at this juncture: In the main, General Swing has done 

a good humanitarian job. He has given due consideration to the emo- 
tions, anguish, and sensitivities of ‘the peoples he deals with. 

It has ‘deen said that this legislation will affect only a few. In my 
opinion, this is not so. There are thousands who will be adversely 
affected. I wish to explain why I believe this is so. 

I have asked the Immigr: ation and Naturalization Service to supply 
1 with the following information: 

. The number of declaratory actions brought each year for the past 
5 years to review exclusion and deportation cases. 

The number of habeas corpus actions brought each year for the 
jam 5 years, 

3. (a) The number of cases for each of the past 5 years in each of 
the foregoing categories you consider as constituting repetitious liti- 
gation which has been resorted to for delay. 

(b) State the names of the aliens who have brought such repeti- 
tious judicial action and the State and division of the district court in 
which such repetitious litigation was instituted. If convenient, also 
specify the file number of the case. 

Before I proceed to present the figures as given to me by Commis- 
sioner Swing, I wish to point out tha at the Commissioner, in his com- 
munication to me, stated that “There are also enclosed summaries of 
eases readily at hand which exemplifies, in my opinion, the abuse 
rather than the use of the judicial process to review administrative 
actions.” Thereupon, Mr. Swing cites the following cases: 

Hamish Scott Mackay, begun November 10, 1952, is still pending, 
time elapsed, 514 years. 

Joseph Acc ardi, initiated April : 
1955, 214 years lapse of time. 

Leonard Costa, instituted July 30, 1954, is still pending. Time 
elapsed, 4 years. 

Jack Ignazio Dragna, started December 5, 1952, concluded March 7, 
1956, elapsed time, 31, years. 

Jean Jules Pieerre ¥ ougerouse, started December 14, 1953, still pend- 
ing, 41% years have elapsed. 

William Heikkila, case started January 4, 1948, is still pending, 10 
years. 

Carlos Marcello, started June 1, 1953, is still pending. Time 
elapsed, 5 years. 

At this point, I wish to state that these 7 cases — to me by 
Commissioner Swing are culled from a total of 2,650 proceedings 
brought in a 5-year period, which 

Mr. Watrrr. I think, Mr. Celler, it is only fair to say that they are 
just the worst cases, but they are not the sole ones. 

Mr. Cetier. Well, those are the cases that were submitted. I don’t 
know the other cases, and if there are other cases, I just cite this to 


We 


, 1953, concluded September 17, 
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indicate to the committee, and so that the committee can give mature 
study to all the figures. 

Mr. Water. I have the figures. 

Mr. Ceiter. Well, that was the purpose of my appearing so that 
a mature study can be made of all these figures as made manifest by 
the Commissioner. 

Mr. Water. But the mere fact that there are cases of this sort 
would certainly indicate to me, Mr. Celler, the need for legislation; 
the fact that these are only a few, I do not think means anything at 
all. 

Now, these people have all had access to the courts and in some of 
the cases, actually have been to the Supreme Court three times. The 
courts have held that some of these appeals are frivolous and some 
are arrogant and have said so in their opinions. 

Mr. Crtxer. There is nothing to prevent them from going to the 
court once or twice even now under this bill. The mere Fact that you 
have these vexatious, mean, contemptible cases should reflect the 
view 

Mr. Watter. In view of the fact that nobody is going to be deprived 
of judicial review under this bill, it seems to me that opposition to it 
comes from those people who would perpetuate the abuses that have 
manifested themselves throughout the years. 

Mr. Ceuter. I did not want to read it yet, until I got to the end of 
my statement, but I have a telegram from the committee on migration 
and refugee problems, American Council of Voluntary Agencies for 
Foreign Service. It is a very important wire and I will read it later 
so that it can be seen that your characterization is not entirely correct. 

Mr. Water. We would be interested to know who inspired the tele- 
gram, No. 1; and, No. 2, why voluntary agencies would be concerned 
with the deportation of undesirables. 

It would indicate to me that they are assisting undesirables to come 
to the United States. 

Mr. Cetter. I think it is unfair to say that they are interested in 
keeping undesirables here. I think that their point of view is that 
they weigh the equities against the inequities and they take the posi- 
tion that the inequties that would flow from this bill, would outweigh 
the equities. That is how we have to legislate. We have to consider 
all these factors. 

I sometimes am in perfect sympathy with Commissioner Swing and 
yourself when you get to the point where 

Mr. Water. You say with myself, it is not a personal matter with 
me. 

Mr. Cetier. I don’t mean that. 

Mr. Water. This bill was inspired by the Justice Department, I 
will say very frankly, and, of course, I am for it because I know the 
abuses. 

Mr. Cetier. I was going to say while these kinds of cases are mean 
and nasty, we must not close our eyes to the fact that if we tried to get 
after those cases alone, without considering the other cases, we are 
going to do some considerable harm. 

Mr. Wa rer. If that were the fact, we would not be here today, 
but I am thoroughly convinced, as are the people who are going to 
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testify, that no person who is entitled to the kind of relief provided for 
by the law, is going to suffer. 

Mr. Crier. Let us pause a minute until you hear my argument and 
if you feel the argument is not sound, well and good, you can dismiss 
it, if you find that it is sound, then you can consider it. 

“Mr. Water. Go ahead. 

Mr. Crtirr. I was saying, the cases were culled from a total number 
of 2,650 proceedings brought i in a 5-year period, which include cases 
seeking declaratory judgments as w ell as petitions for review under 
section 10 of the Administrative Procedure Act. The total number of 
proceedings brought and the seven cases named by the Commission, 
hardly justify thise hange in judicial machinery. 

Again, I cite the figures submitted to me by the Commissioner, 
which, to my mind, show no real reason to effectuate the changes 
sought in this bill. 

Let us look at the 2 years, 1956 and 1957. Commissioner Swing, in 
testifying before the House Appropriations Committee in this Con- 
gress, 2d session, for the 1959 Justice appropriation bill, stated that 
in 1957 there were 13,168 administrative cases instituted in deporta- 
tion matters, and 2,117 in cases involving exclusion, making a total 
of 15,285. 

Let us contrast that with the court cases instituted. There were 
208 seeking declaratory judgments, 90 seeking habeas corpus, making 
a total of 298 court cases. 

We find, then, that the proportion of court cases is 1.9 percent of 
all the cases administratively handled. 

Mr. Watrter. And significantly enough these cases were cases of 
racketeers and dope peddlers and Communists. 

Mr. Ceier. I have no breakdown as to that. 

Mr. Watrer. I tell you that as a fact, so that now we are seeking 
to prevent the enactment of legislation because it affects racketeers, 
dope peddlers, and subversives. 

Mr. Cerier. I don’t know. I don’t know what the nature of the 
cases were. Have you examined those / 

Mr. Water. The facts are in the records. 

Mr. Cetier. Have you examined those cases ? 

Mr. Watrer. Yes,sure. We have all these cases. 

Go ahead, Mr. Celler. 

Mr. Cexter. 1.9 percent of all the cases administratively handled: 
298 as against 15,285. The gravamen of complaint is delay of court 
proceedings. What is delay? What is the delay when we have 298 
cases out of 15.285 in 1956. 

Mr. Watrer. May I interrupt at that point? I say, Mr. Celler, 
that many judges are responsible for ae situation. For example, in 
the Heikkila case, in San Francisco, Calif., a final order of deporta- 
tion was entered, no appeal taken. Despite that fact, on a Saturday 
afternoon, a judge, sitting with a judge who had entered the final 
order, issued a writ of habeas corpus. 

Mr. Cetxer. Of course, that is ridiculous. 

Mr. Waurer. Since then, he has changed his position and he said 
he was wrong in doing so. 

Mr. CELLER. Those judges are fallible. We might have the same 
situation, no matter what kind of law we have 
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In 1956, 16,336 deportation cases were administratively handled, 
and 5,392 exclusion cases were administratively handled, making a 
total of 21,728 cases which used the administrative machinery. 

Court cases were 231 seeking declaratory judgment and 132 seeking 
habeas corpus, or a total of 363. The percentage of the court cases is 
1.6 percent of administrative proceedings; that is, 363 as to 21,728. 

Let us look at another figure submitted. 

I find that in the fiscal year ending June 30, 1957, all the 368 court 
cases, which include not only new cases but pending ones as well, 215 
were disposed of. Both of these figures include action in all courts 
seeking all available remedies which the court could grant. That is, 
of course, district courts, courts of appeals, the Supreme Court. Of 
the 215 cases disposed of, only 13 went to the court of appeals. 

The same significance can be found in the figures for the year end- 
ing June 30, 1956. 

Mr. Watrer. Now, if your argument were followed to its natural 
conclusion, we would repeal the statutes with respect to murder be- 
cause there are only a handful of people convicted of murder. 

Mr. Ceutier. That doesn’t follow. 

Mr. Watrer. Of course it does. 

Mr. Ceiier. That is an entirely different category. 

Mr. Waurer. This one deals with subversion, which is probably 
quite as bad. 

Mr. Cretier. There is quite a distinction between the two. 

Now, of the 325 court cases, which include pending and new cases 
for that year, 1956, involving again both deportation and exclusion 
cases, 165 were disposed of and only 12 went to the court of appeals. 

It is apparent from these figures, and others submitted to me by 
the Immigration and Naturalization Service, that no urgent reason 
is presented to justify the changes proposed in H. R. 13311. 

I know you gentlemen will want to examine these figures carefully. 
I hope you will. 1 therefore ask that all the figures submitted to me 
by the Service be made a part of the record. 

[ should like to make those a part of the record, the figures which 
were submitted by the Commissioner of Immigration. 


Mr. Warrer. They will be incorporated. 
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(Three pages of tabulations dated June 25, 1958, above referred 
to, follow :) 


U. S. DEPARTMENT OF JUSTICE, IMMIGRATION AND NATURALIZATION SERVICE, WASH- 
INGTON, D. C. 


Declaratory judgment, years ended June 30, 1953-55 
YEAR ENDED JUNE 390, 1955 
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| 
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10. JUDICIAL REVIEW OF DEPORTATION AND EXCLUSION ORDERS 


Writs of habeas corpus in exclusion and deportation cases, years ended June 30, 
1953-57 


YEAR ENDED JUNE 30, 1957 


| | 
1 : ' = ; : 
| Cases involving exclusion | Cases involving deportation 
_ | 
Writs of habeas corpus mm) ft - To ee +4 ez fr a7 ct 
| cases | Dis- |Cireuit; Su- | Dis- | Circuit Su- 
Total] trict court preme |Total) trict court preme 
| court | | Court | | court | Court 
| | | { | 
maaan - i ee reatesionn aie ——— | aaomememed 
+ | 
1. Cases pending beginning of | | | | 
period _.___- ; isonet Se 8 | 6 | De citens 54 32 | 20 2 
2. New cases during period_.......| 90 10 9 Bilce 80 | 59 | 14 | 7 
3. Total cases, new and | | 
pending (line 1 plus 2) 152 18 | 15 3 134 | 91 34 | 9 
4. Cases disposed of during period, | | 
na. et ee eo 8 | 8 97 73 | 22 | 2 
Sustained : ~~ 9 1 |} 1 | 8 3 | 5 
Dismissed . 91 7 7 ; S4 65 17 2 
Withdrawn - 5 5 5 | 
5 Cases pending end of 
period (line 3 minus 4)_.| 47] 10 7  lecce- 37 | 18 | 12 | 7 
| 
YEAR ENDED JUNE 30, 1956 
1. Cases pending beginning of | | | | | 
period ___- | 90 18 | 1] 5 2 | 72 40 29 | 3 
2. New cases during period 132} 23 20 | 3 } 109 80 19 | 10 
} — - - 
3 Total cases, new and | 
pending (line 1 plus 2 222 41 31 | 8 2] 181 120 | 48 13 
4. Cases disposed of during period, | 
total__- 2 ‘ 160 33 25 6 2 127 88 | 28 il 
Sustained . 19 7 6 l 12 10 | 1 
Dismissed 106 18 14 2 2 88 58 | 22 8 
Withdrawn 35 s 5 3 27 20 5 2 
5. Cases pending end of 
period (line 3 minus 4). 62 8 6 etka 54 32 20 2 
YEAR ENDED JUNE 30, 1955 
1, Cases pending beginning of 
period 115 17 12 5 98 47 45 6 
2. New cases during period - 228 53 37 13 3 175 131 37 7 
3. Total cases, new and 
pending (line 1 plus 2)_.| 343 70 $9) 18 3 273 178 82 13 
4. Cases disposed of during pe- 
riod, total 253 52 38 13 1 201 138 53 10 
Sustained 22 { 3 1 18 6 10 2 
Dismissed --- 176 38 26 11 ] 138 100 30 Ss 
Withdrawn -- 55 10 9 1 45 32 13 
5. Cases pending end of 


period (line 3 minus 4 90 18 11 5 2 72 40 20 | 3 








JUDICIAL REVIEW OF DEPORTATION AND EXCLUSION ORDERS 1] 


Writs of habeas corpus in exclusion and deportation cases, years ended June 30, 
1953—57—Continued 


YEAR ENDED JUNE 30, 1954 








| Cases involving exclusion | Cases involving deportation 
Writs of habeas corpus Tete: } 1 ee Tee l | 
cases | | Dis- | Circuit} Su- | | Dis- | Circuit} Su- 
Total] trict | court | preme |Total| trict court preme 
court | Court | court | | Court 
= ‘ ; —— = se ~ meh 
1, Cases pending beginning of | | | 
period _- 120 11 8 3 109 | 64 _ _ eeees 
2. New cases during period 386 | 29 23 5 1} 357] 294] 53 10 
3. Total cases, new and | | | 
pending (line 1 plus 2) __. 506 40 | 31 & 1 166 358 | 98 | 10 
4. Cases disposed of during pe- 
riod, total : 391 23 19 3 1 368 311 | 53 | 4 
Sustained aoe 20 3 3 17 14 2 | 
Dismissed --. | 289 17 14 2 1} 272 232 37 | 3 
Withdrawn... 82 3 2 1 9 65 14 
Cases pending end of | 
period (line 3 minus 4 115 | 17 | 12 5 98 47 | 45 | 6 


YEAR ENDED JUNE 30, 1953 


1. Cases pending beginning of | 


period 60 S } 3 l 52 41 9 2 
2. New cases during period 419 t1 36 $ 1 378 208 76 4 
3 Total cases, new ind } 
pending (line 1 plus 2 479 49 410 7 2 430 339 85 6 
4, Cases disposed of during pe- 
riod, total 359 38 32 { 2\ 321 275 40 6 
Sustained 44 7 1 l 37 35 2 j 
Dismissed 213 21 19 l l 192 165 23 t 
Withdrawn 102 10 s 2 92 75 15 2 
5 Cases pending end of 
period (line 3 minus 4)- 120 il Ss 3 109 64 | hasan 


Mr. CeLier. As you examine these pages, you will note that a small 
percentage of all cases has gone to the court of appeals from the 
district court. You will find in the breakdown of figures that cases 
involving claims to United States citizenship are also included in the 
figures submitted to me. I have left these out of my calculations since 
these cases are unrelated to the issues before us. 

I know that with your usual conscientiousness you will examine 
these figures with the utmost care. I think the story they tell presents 
one of the most cogent reasons for this committee to defer action on 
this bill. 

Among the questions I submitted to Immigration and Naturalization 
Service, I should have added, but did not, was the question of how 
many del: Lys are caused, not by the use of judicial review but by the 
inability of the Department to secure sailing papers. I believe the 
committee would be interested in receiving a reply to that question. 
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Mr. Watrter. I think we have that, and these numbers, these figures, 
do not include deportation delayed because of an inability to deport 
behind the Iron Curtain. 

Mr. Ceiier. That has caused a considerable delay, as you know. 

Mr. Water. But those figures are not included in these tables. 

Mr. Ceuier. I think perhaps Mr. Anderson ought to answer that, 
if he is here. He probably could give us those figures from the 
Department. 

I think they are very important, and I think they should play a very 
important part in your consideration of this bill, as to delays. 

EAssoed tie to information supplied by the Immigration and Natu 
ralization Service subsequent to Mr. Celler’s testimony, the number of 
deportation cases classified as “inactive” due to the inability to obtain 
entry documents to foreign countries was 2,749 as of December 31, 
1957.) 

Mr. Water. In other words, because a country refuses to grant a 
passport to a person who has been found here to be guilty of a felony 
under the law, that ought to be considered in the legal question of 
deporting that man in accordance with the laws? 

Mr. Ceitier. No. Delays have effects in other directions. This bill 
is not only directed against those kind of bad people. This bill i 
directed at and involves good and innocent people who may be del: cod, 
and you have a statute of limiiation here, too, which m: iy be affected 
by inability to get these sailing papers and I want you to see this in 
its entirety. 

Mr. Watter. I think I do, Mr. Celler, far more broader than you 
realize. 

Go ahead. 

Mr. Cruier. I spoke of the conscientiousness of this committee. I 
know that you do it in a conscientious manner. Only naturally, your 
point of view may be different from mine. We welcome that clash of 
opinion because it is only on this anvil of discussion we can forge some 
thing like this. 

Mr. Watrer. It is different in that we would deport aliens who are 
guilty of crimes, you wouldn’t, that is the only difference in our point 
of ge 

Mr. Cetrier. That is a gratuitious statement, which you don’t mean. 
I want rts deport aliens guilty of crime as well as you do. Tam worried 
about the innocent, not those guilty of crime who are affected by this 
bill. I want to turn for a moment to consider subsection (b) of the 
new section 106 as proposed in the bill which reads as follows: 

Notwithstanding the provisions of any other law, any alien against whom a 
final order of exc lusion has been made heretofore or hereafter under the pro- 
visions of section 236 of this act or comparable provisions of any prior act may 
obtain judicial review of such order by habeas corpus proceedings and not 
otherwise. 

This provision refers only to exclusion cases, and this knocks out 
declaratory judgment in exclusion cases. 

Mr. Water. Now, do you think that aliens who are not yet in the 
United tSates ought to have access to all of the legal remedies that a 
citizen or an alien in the United States has ? 

Mr. Cetier. No. There is a difference, but if you will just pause a 
minute while I finish and give additional reasons I don’t know if it 
will persuade you, but it strengthens my point of view. 
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Mr. Watter. All right. 

Mr. Ceiier. A prerequisite for an action for habeas corpus is, of 
course, that the alien be in custody. Many aliens from bordering 
countries return home upon an order of exclusion. By this elimination 
of declaratory actions in exclusion cases, we have deprived the ex- 
cluded alien from any and all remedy. Many do not return. I believe 
that this would place a great burden on Immigration Service, since 
these aliens would have to be detained or submit to detention before 
relief could be sought. This would apply with particular force to 
any and all parolees, like the Hungarian parolees. They are not de- 
tained, they are not in custody, and in order for them, ‘for example, 
to avail themselves of any remedies under this law, that is, by habeas 
corpus, which is proposed law, they would have to be in some way 
detained or placed in custody. 

Now, they are not detained, they are not in custody. 

May I direct the attention of this subcommittee to the Tom We 
Shung case, which was decided by the Supreme Court in the October 
term, 1956, wherein Mr. Justice Clark deliver ing the opinion, stressed 
the statement of the managers on the part of the House which ac- 
companied the conference report on Public Law 414, the Walter- 
McCarran Act, of the 82d Congress. I draw attention to that decision 
because it was out of this very committee that this report issued. 

Mr. Justice Clark, in reaching his conclusion, quotes from the House 
report 

The safeguard of judicial procedure is afforded the alien in both exclusion and 
deportation proceedings. 

Mr. Water. I say that this bill in no wise voids that statement 
because the judicial procedure spelled out here is the writ of habeas 
corpus in exclusion cases and a specific form of judicial review in 
deportation cases, in addition to habeas corpus. 

Mr. Crier. We ll, as I said before, you may not think it is cogent, 
but Ido. The alien would have to be in custody, otherwise he cannot 
use the writ of habeas corpus. 

Let me repeat the language of the statement of the managers of the 
conference : 

Having extensively considered the problem of judicial review, the conferees 
are satisfied that procedures provided in the bill adapted to the necessities of 
national security and the protection of economic and social welfare of the 
citizens of this country, remain within the framework and the pattern of the 
Administrative Procedure Act. The safeguard of judicial procedure is afforded 
the alien in both exclusion and deportation proceedings. 

Then, too, curtailing judicial review by compelling the average 
alien to go into the court of appeals is an undue burden placed upon 
him. It would call for the retention of high- -priced counsel who, to 
protect the interests of his client, must devote extra time in court and, 
In mahy instances, extensive travel to the court. Some courts of 
appeal are far distant from the residence of the alien or place of 
detention. 

Mr. Watrer. That is something I never heard of. <A court of 


appeals travels and sits in most of the places where district courts 
are located, is it not so? 
Mr. Ceiier. Not always. The court of appeals in some of our 


cireits are far distant from district courts. 
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Mr. Water. Why does it cost more to go into the court of pope 
than the district court? Doesn’t that eliminate one costly step i 
litigation ¢ 

Mr. Cetter. It may be that the district court would be the only 
step, and I can assure you—— 

Mr. Watrer. But that is not the case here, with the type of cases 
we are dealing with. For them the district court is but the first step. 

Mr. Ceter. I can assure you, if you come to my office, and I think 
it is the same with yours, if you have a case in the district court, and 
a case in the court of appeals, you will pay more for the work in the 
court of appeals than in the district court. 

Mr. Watrer. Naturally, because you have already taken the initial 
step, and when you are preparing an appeal for your argument in 
the court of appeals after a trial in the lower court, it is a different 
thing entirely. 

Well, go ahead. 

Mr. Cetier. This would be reflected in the counsel’s fees. This 
change in procedure would most effectively curtail court action, tend- 
ing to discourage the average alien from seeking recourse to the 
courts, meritorious as his case may be. It would tend to help the 
alien financially able to bear such costs, but place a very effective 
impediment in the way of the average alien. We are, thus, making 
a distinction between the rich and the poor, an unwarranted distine- 
tion between the rich and the poor, an unwarranted distine- 
tion as the figures will show. 

I do not believe that the matter of judicial review should be looked 
upon as a grace conferred upon the alien, but, rather, should be 
viewed as a mark of the highest civilization in according to all 
equality before the law. 

There will be others, I know, who will dwell on the statistics tend- 
ing either to support or oppose the necessity of this bill. I do not 
want to take up the time of the subcommittee with the same kind of 
testimony that will be presented subsequently. 

I would like to point out, however, that in bringing deportation 
hearings within the provisions of the act of December 29, 1950, 
p: arallel is being drawn between a deportation hearing and such hear- 
ings as arise under such acts as the Federal Communications Act, the 
Agr icultural Commodities Act, the Intercoastal Shipping Act, "and 
the Atomic Energy Act. I believe there is no parallel here at all. 
A hearing before the regulatory agencies charged with the admin- 
istration of these acts is a most protr acted and intense affair, involv- 
ing the most complicated questions of property rights and benefits. 
Some of these hear ings, as we all know, take as long as 2 or 3 years. 
Hearings include the submission of documents, opportunity for 
rebuttal, continuances, the inclusion of and notice to all parties of 
interest. The transcripts of these hearings fill many printed 
volumes. It has all the fervor and fever of a protracted court case. 

The hearing examiner then makes his recommendation, which is 
reviewed by the Commission. These proceedings are hardly compar- 
able toa hearing ina ee ion case. 

In a deportation case or cases, we are not dealing with a quasi- 
judicial body, like a regul: more agency, nor with high-powered pro- 
tection of property rights and benefits. The Immigr: ation and Natu- 
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ralization Services in dealing in almost all these cases with one lone 
human being. : 

L think, too, that the 6-month period permitted for the taking of 
a judicial review is, in its practical effect, a shutting off of admin- 
istrative remedy. As you have found in your examination of private 
bills, there are often protracted periods of time necessary to find the 
appropriate and rahe administrative relief. It may be the awaiting 
of a pardon, or the completion of the period of time necessary to 
apply for suspension of deportation under the Immigration Act. It 
may be a necessity for a continued search for additional documenta- 
tion, and so forth. 

Should none of those factors materialize within the 6-month period, 
the alien would be shut off from seeking judicial review. What this 
means is that, should this bill become law, there would be an imme- 
diate rush into the courts by all aliens now seeking administrative 
adjustment, adding greatly to the congestion of the courts. There 
would indeed be an avalanche of suits filed. For those who could not 
afford the expense of court action in the court of appeals, a point I 
touched on earlier, it would mean the abandonment of any hope to 
reach the courts at all. It is, in effect, a very short statute of limita- 
tion which could affect cruelly all who have earnestly and honestly 
sought proper administrative relief under the Immigration Act. 

I understand originally that the time of the running of this statute 
was 60 days. I am happy that it is now at least 6 months. I do 
think that that period is still too short, so that appropriat > arrange- 
ments could be made by the alien who has to rip up stakes and go 
hence to another country, and for the reasons I have indicated 

Mr. Watrer. Of course, that isn’t what it means at all. It means 
he has 6 months within which to take court action after he has com- 
pleted his administrative processes. 


Mr. Ceiier. Even so, I think that 6 months’ statute of limitation 
is too short. 





I hold no brief for those cases without merit, who have sought. un- 
due delay through the use of the courts. But to impose hardship 
upon thousands of others who would be penalized because of these 
compartive few is visiting the sins of the few on the many. The 
frustration that accompanies this kind of maneuvering practiced by 
the few is civilization’s price which we pay for our proud heritage of 
government by law. 

Now, I should like at this point to read a wire I received 

Mr. Wavrer. Will you incorporate that in the record. I know 
what they have said. We all do. 

Mr. Ceter. I will in corporate it in the record. It is very cogent 
and in a forthright way covers the argument that I advanced. 

It is from the Very Rev. Msgr. Aloysius J. Wycislo, acting chair- 
man, committee on migration and refugee problems, American 
Council of Voluntary Agencies for Foreign Service, Inc. 


Phat group takes in practically all of the important voluntary 
agencies. 





_Mr. Watrer. I think it would be well to send them copies of the 
bill so they would know what they are objecting to. 
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(The telegram referred to follows :) 
NEW York, N. Y., July 9, 1958. 
Hon. EMANUEL CELLER, 
Chairman, House Judiciary Committee, 
House of Representatives, Washington, D. C.: 


The committee on migration and refugee problems of the American Council 
of Voluntary Agencies for Foreign Service, Inc., consisting of some 20 voluntary 
resettlement agencies, at a regular meeting held July 9, 1958, adopted and au- 
thorized the following statement to be sent to you with regard to H. R. 13311, a 
bill to provide for judicial review of orders of deportation. 

H. R. 13311 if enacted would seriously affect social agencies and the clients 
they represent. In effect, unless the alien files a petition for review in the courts 
within the specified period, he will forfeit his right to judicial review. The pres- 
ent practice of social agencies is to exhaust all types of administrative and 
legislative remedies before court action is considered. The facts will prove that 
in very few instances have aliens resorted to court action in cases where social 
agencies have been involved. For example in the case of a final order of de- 
portation, where the person would be deported to an Iron Curtain country and 
would suffer from physical persecution, it is the usual practice to seek to stay 
deportation through 248 (h) procedure. Where a person has been convicted of 
a crime which would make him deportable but where he has reformed, it is also 
usual practice to seek to obtain a governor’s pardon or a Federal pardon, as 
necessary. Under current procedure it has been the practice of Immigration 
and Naturalization Service in most instances to await such action. If the bill 
were passed aliens in such cases would within the time prescribed be forced to 
seek court action in order to protect their ultimate rights. To reiterate, today 
court action is only thought of as a last resort. If this bill became law in order 
to protect the rights of the alien one would be forced to file petition for review 
within the prescribed time. Instead of simplifying the process as is the alleged 
purpose of this bill it might in fact increase the numbers of cases on the court 
calendars. 

The bill further provides that any alien against whom a final order of ex- 
clusion has been made may obtain judicial review of such order only by habeas 
corpus proceedings. However, since the present policy of the Immigration and 
Naturalization Service is not to detain excluded aliens except in a very few in- 
stances, most excluded aliens would be unable to obtain judicial review. It has 
been the experience in the many cases that have come to the attention of the 
voluntary agencies that very few aliens have abused the judicial process in 
order to delay deportation. For the most part they have been satisfied with 
exhausting their administrative remedies. The greater majority of those who do 
apply for judicial review do so because they are convinced they have meritorious 
eases. If there are aliens who have resorted to dilatory tactics to delay deporta- 
tion, such tactics are not limited to deportation matters, and are sometimes used 
in other civil and criminal proceedings by citizens as well as aliens. It is sug- 
gested before any action is taken on H. R. 13311 or on any other such legislation 
modifying the right of judicial review that a study be authorized by Congress 
to determine whether there is widespread abuse of judicial review in deportation 
cases and whether there is in fact the need to limit or change the present method. 

The Very Reverend Monsignor ALOystus J. WYCISLO, 
Acting Chairman, Committee on Migration and Refugee Problems, 
American Council of Voluntary Agencies for Foreign Service, Inc. 

Mr. Cetier. I should like to place in the record, Mr. Chairman, the 
correspondence I have with the distinguished Commissioner of Im- 
migration and Naturalization. 

(The letter of July 7, 1958, with accompanying attachments from 
Commissioner Swing to Mr. Celler follows :) 

UNITED STATES DEPARTMENT OF JUSTICE, 
IMMIGRATION AND NATURALIZATION SERVICE, 
Washington, D. C., July 7, 1958. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

DeArR Mr. CeLtER: In response to your letter of June 24, 1958, there is at- 

tached a self-explanatory table of habeas corpus and declaratory judgment ac- 








JUDICIAL REVIEW OF DEPORTATION AND EXCLUSION ORDERS 17 


tions in deportation and exclusion cases for the last 5 fiscal years. There are 
also enclosed summaries of cases readily at hand which exemplify, in my opin- 
ion, the abuse rather than the use of the judicial processes to review adminis- 
trative actions. 

You will appreciate that judicial actions against the Service are defended by 
United States attorneys in the various courts where the actions are brought and 
precise information about all these cases is not readily available at the cen- 
tral office. We are attempting to obtain additional information on current pend- 
ing cases and, upon receipt of this material, a supplementary letter will be sent 
you. 

Sincerely, 
J. M. Swine, Commissioner. 


CARLOS MARCELLO (ALSO KNOWN AS CALOGERO MINACARI), A~—2669541 


June 1, 1953: Final order of deportation. Narcotic charge. 

June 2, 1953: Alien taken into custody. Alien filed habeas corpus, United 
States district court, New Orleans. 

June 8 1953: United States district court dismissed writ of habeas corpus, 
holding deportation order valid. 

June & 1953: Marcello appealed; released on $10,000 bond pending appeal. 

May 6, 1954: United States Court of Appeals, Fifth Circuit, affirmed district 
court, 

May 26, 1954: Marcello’s petition for rehearing denied by United States Court 
of Appeals, Fifth Circuit. 

June 17, 1954: Petition for certiorari filed in Supreme Court. 

October 14, 1954: Supreme Court granted certiorari. 

May 31, 1955: Supreme Court affirmed judgment. Marcello filed petition for 
rehearing 

June 23, 1955: Action for declaratory judgment filed in United States District 
Court, District of Columbia. 

4 United States district court at New Orleans entered order, 
following receipt of Supreme Court mandate directing Marcello to surrender 
to Service August 11, L955. 

August 10,1955: Judge Matthews of United States District Court for District of 
Columbia denied temporary restraining order pending hearing of District of 
Columbia declaratory judgment action. 

August 16, 1955: Court of Appeals, District of Columbia, denied stay pending 
appeal from order of Judge Matthews. 

August 17. 1955: Marcello surrendered to custody of Service. No travel docu- 
ment for deportation available. 

August 19, 1955: Application for stay of deportation made to Justice Frank- 
furter of United States Supreme Court. Justice Frankfurter requested recon- 
sideration by Court of Appeals for District of Columbia. 

August 26, 1955: Habeas corpus proceeding seeking release on bail commenced 
in United States district court at New Orleans. 

August 30, 1955: Writ dismissed by Judge Wright of New Orleans. 

August 31, 1955: Court of Appeals for District of Columbia found deportation 
order valid but restrained deportation pending final action of France on travel 
document. 

September 9, 1955: Court of Appeals, Fifth Circuit, denied motion for bail 
pending appeal. 

September 12, 1955: Motion for bail submitted to Justice Black. 

September 16, 1955: Justic Black directed release on $10,000 bail, and Marcello 
released on bail same day. 

October 7, 1955: Agreement reached with alien’s attorney for withdrawal of 
appeal pending in the United States Court of Appeals for the Fifth Circuit and 
for his motion to Justice Black of the United States Supreme Court of a stipula- 
tion consenting to the vacating of his order admitting Marcello to bail. This was 
done upon the representation by this Service that if Justice Black withdrew his 
order the Service would admit Marcello to administrative bond, conditioned upon 
his surrender for deportation upon 3 days’ notice. 

October 24, 1955: Order of Justice Black removed and subject released on 
$10,000 administrative bond calling for the alien’s surrender for deportation upon 
3 days’ notice. 

October 26, 1955: District Court of the District of Columbia decided in favor of 
the Government. No travel document available for deportation. 


ust &. 1955 
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October 31, 1956: Travel document for deportation to Italy, valid for 1 week, 
issued. 

October 31, 1956: Complaint filed ; alien moved for temporary restraining order. 
Government moved for summary judgment. Hearing held before Judge Mat- 
thews. 

November 3, 1956: Judge Matthews rendered memorandum opinion denying 
motion for preliminary injunction (considered as such by stipulation). 

November 5, 1956: Court of appeals granted alien’s motion for stay pending 
appeal from denial of temporary injunction; all briefs to be filed by December 
8, 1956, No. 13595. 

December 7, 1956: Judge Matthews denied alien’s motion for summary judg- 
ment. 

December 11, 1956: Appeal from denial of preliminary injunctions argued in 
court of appeals, No. 13595. 

January 2, 1957: Judge Matthews entered order granting Government’s cross 
motion for summary judgment, complaint dismissed. 

January 7, 1957: Appeal noted by alien, No. 13655. 

June 6, 1957: Government moved to vacate temporary restraining order granted 
November 5, 1956, by court of appeals in No. 13595. 

June 13, 1957: Court of appeals affirmed validity of deportation order under 
authority of Catalanotte, No. 13595 and No. 13653 (245 F. 2d 279). 

October 17, 1957: Complaint filed, civil action 2616-57; suit for declaratory 
judgement and Administrative Procedure Act review on ground action for section 
243 (h) relief was improperly denied. 

October 25, 1957 : Petition for certiorari filed, No. 571. 

December 16, 1957 : Certiorari denied. 

March 18, 1958: Motion argued before Judge Keech. Taken under advisement. 

March 25, 1958: Government’s motion for summary judgment granted by Judge 
Keech. 

April 16, 1958 : Notice of appeal filed. 

May 26, 1958 : Record docketed in court of appeals. 


JACK IGNAZIO DRAGNA, A-—4921515 


December 5, 1952: Warrant of arrest issued. 

January 5, 1953: Declaratory judgment and injunctive relief action No. 15024 
filed in United States district court, Los Angeles, alleging warrant of arrest 
invalid. 

February 17, 1953: Judgment for Government in civil No. 15024, court hold- 
ing warrant of arrest valid. 

March 5, 1953: Declaratory judgment and injunctive relief action No. 15270 
filed in United States District Court, Los Angeles. Suit related to restrictions 
in immigration bond. 

April 18, 1953: Civil No. 15024 appealed to Court of Appeals, Ninth Circuit. 

July 8, 1953: Final order of deportation—no visa. 

July 10, 1953: Dragna taken into custody by this Service for deportation. 

July 11, 19538: Declaratory judgment and injunctive relief action No. 3176-53 
filed in United States District Court, District of Columbia, to review order of 
deportation. 

July 13, 1953: In action No. 15270 district court issued order restraining 
Service from removing Dragna from the District. 

July 22, 1953: Petition for writ of habeas corpus No. 15741 filed in United 
States district court, Los Angeles, and Dragna released on $15,000 appearance 
bond. 

July 27, 1953: Petition for writ of habeas corpus denied. 

September 16, 1953: In civil No. 3176-53 preliminary injunction issued re- 
straining Service from taking Dragna into custody pending judicial review 
of deportation order and revoking outstanding bond. 

September 21, 1953: Civil No. 15270 dismissed as moot. 

December 19, 1953: In appeal of civil No. 15024 to court of appeals, motion 
of Dragna to remand and dismiss denied. 

October 18, 1954: Civil No. 15024 dismissed on stipulation of parties. (Civil 
No. 3176-53 in United States District Court, District of Columbia, still 
pending. ) 

December 12, 1955: Declaratory Judgment, which was calendared during May 
1954, to come to trial sometime during early part of 1956. 

March 7, 1956: Stipulation filed in United States District Court, District of 
Columbia, civil No. 3176-53, dismissing case. (Dragna died February 23, 1956.) 
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JEAN JULES PIERRE (JOHN J.) FOUGEROUSE, A—4937861 


December 14, 1953: Final order of deportation—subversive charge. 

December 24, 1953: Alien ordered to surrender January 7, 1954. 

January 6, 1954: Civil action No. 7328. Alien filed suit under Administrative 
Procedure Act and Declaratory Judgment Act in United States district court, 
Portland, Oreg., attacking order of deportation seeking temporary restraining 
order and temporary injunction. Judge denied temporary restraining order and 
set hearing for temporary injunction for January 9, 1954 and requested alien 
not be removed from jurisdiction of court until case disposed of by him. 

January 7, 1954: Alien surrendered into custody of Service. 

January 7, 1954: Civil action No. 7331. Habeas corpus filed in United States 
district court, Portland, Oreg., and application to court for bail pending disposi- 
tion of application for writ. 

January 9, 1954: Court hearing, civil action No. 7331, habeas corpus. Judge 
took case under advisement and released alien on court bail of $2,000 pending de- 
cision of court. 

January 9, 1954: United States attorney moved court that declaratory judg- 
ment action, No. 7328, be dismissed, but motion was denied. 

January 18, 1954: Civil No. 7328, declaratory judgment action, judge denied 
the restraining order, overruled Government’s motion to dismiss this action and 
reserved court’s right to refuse a declaratory judgment in any terms, if, in 
its discretion, it feels another remedy is the appropriate one. 

March 12, 1957: Pending actions (Nos. 7328 and 7331) were consolidated. 
Briefs were called for from both sides. Petitioner’s briefs were submitted June 
3, 1957, and respondent’s brief on August 5, 1957. 

January 10, 1958: Complaint No. 7328 (declaratory judgment) dismissed; 
petition for writ of habeas corpus denied in No. 7331. 

February 20, 1958: Plaintiff filed notice of appeal to Ninth Circuit Court of 
Appeals. 

June 26, 1958: Decision on appeal pending. 


WILLIAM HerKxkI1aA, A-5678711 


January 4, 1948: Warrant of arrest on subversive charge served. 

October 1948: Petition for judicial review filed in the United States district 
court (No. 28347, Yanish, Heikkila, et al. v. Barber) requesting hearing under 
Administrative Procedure Act. 

December 1948: Petition for judicial review denied. 

December 16, 1949: Order of deportation entered—subversive charge. 

April 24, 1950: Court of Appeals for the Ninth Circuit reversed the decision 
of the district court (No. 12174, Heikkila v. Barber) and remanded the case, 
ruling that the provisions of the Administrative Procedure Act were applicable. 

June 5-13, 1950: Deportation hearing de novo conducted pursuant to court 
order on the charge contained in the original warrant of arrest. 

October 24, 1950: Petition filed for a writ of habeas corpus and temporary in- 
junction against the removal of Heikkila from the jurisdiction of the United 
States district court at San Francisco (No. 30113). 

October 26, 1950: Petition of Heikkila was consolidated with Fuchs and one 
other. Court ordered release of Heikkila under bond. 

January 11, 1952: Final order of deportation—subversive charge. 

May 28, 1952: Cause No. 30113 listed on the United States district court 
dismissal calendar was dismissed. 

July 11, 1952: Filed complaint in the United States district court, San Fran- 
cisco (No. 31671) seeking injunction for discretionary relief and review. A three- 
judge court was convened. 

August 4, 1952: Petition dismissed. 

September 3, 1952: Appealed to the United States Supreme Court. 

March 16, 1953: United States Supreme Court dismissed the appeal, and in a 
written opinion (345 U. S. 229) ruled that his only recourse was habeas corpus 
proceedings. 

April 27, 1958: Petition for rehearing denied by the Supreme Court (345 U. S. 
927). 

November 24, 1953: Filed complaint seeking injunction, declaratory relief, and 
judicial review of administrative proceedings, United States District Court, 
San Francisco (N. 32924). 

August 20, 1954: United States district court granted the Government motion 
for dismissal but ordered stay of execution until 5 p. m., August 21, 1954. 
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August 21, 1954: Dismissal appealed to the Court of Appeals for the Ninth 
Circuit. 

October 14, 1954: Appeal dismissed by the Ninth Circuit (216 F. 2d 407). 

January 10, 1955: Docketed on certiorari in the Supreme Court. 

May 16, 1955: Supreme Court denied relief (349 U.S. 927). 

May 25, 1955: Petitioned for writ of habeas corpus in the United States District 
Court, San Francisco (No. 34658). Temporary restraining order issued. 

July 12, 1955: Board of Immigration Appeals ordered the hearing reopened. 

August 2, 1955: Petition for writ dismissed in the United States district court. 

February 9, 1956: Final order of deportation, subversive charge. 

February 23, 1956: Motion to the Board of Immigration Appeals to reconsider 
and hold in abeyance pending decision of the United States Supreme Court in 
the case of Jay v. Boyd. 

March 22, 1956: Board of Immigration Appeals denied the motion. 

April 8, 1956: Petition for judicial review and injunction filed in the United 
States District Court, San Francisco (No. 35373). 

April 4, 1956: Application for temporary restraining order denied. Order 
to show cause why injunction should not issue served. 

January 14, 1958: United States district court entered an order denying all 
relief sought and dismissing the action. Government to prepare findings of 
fact and conclusions of law. 

March 11, 1958: United States attorney filed findings of fact and conclusions 
of law. 

April 3, 1958: Order signed and dated in cause No, 35373 by Edward J. Mur 
phy and filed by the clerk, United States District Court, San Francisco. 

April 14, 1958: Notice of motion to modify findings of fact and conclusions of 
law by counsel for alien. Set for ruling on April 28, 1958. The date was 
subsequently changed to May 2, 195s. 

April 18, 1958: Heikkila was taken into custody for deportation. 

April 22, 1958: After his arrival in Finland, Heikkila’s return to the United 
States to await court action was directed.. 

June 26, 1958: Decision of United States District Court, San Francisco, still 
pending. 

HAMISH Scott MACKAY, A3140686 


November 10, 1952: Order of deportation entered, subversive charge 
December 15, 1952: Scheduled for deportation. 

December 15, 1952: United States District Court, Portland, Oreg., Civil No 
6748, writ of habeas corpus, declaratory judgment and review (judge ordered 
petitioner released on bail). 

February 19, 1953: Judge, United States district court, denied writ of habeas 
corpus and revoked petitioner's bail. 

February 24, 1953: Petitioner filed notice of appeal to Ninth Circuit Court of 
Appeals and United States district court ordered petitioner released on bail 
pending appeal. 

February 24, 1955: Circuit court affirmed the district court decision of Feb- 
ruary 19, 1958 

July 20, 1955: Petition for certiorari filed in Supreme Court, No. 248 

October 10, 1955: Supreme Court denied certiorari. 

October 31, 1955: Subject ordered to surrender for deportation. 

October 31, 1955: United States District Court, Portland, new writ of habeas 
corpus filed. Writ denied and appeal taken. 

November 15, 1955: United States Court of Appeals, Ninth Circuit, rendered 
per curiam decision ordering stay of deportation, release on bail and submis- 
sion of brief on question of power to limit time within which relief under sec- 
tion 1254 (a) may be accorded. 

May 7, 1956: Supreme Court denied petition for rehearing. 

February 7, 1958: Court of Appeals, Ninth Circuit, approved stipulation dis- 
missing pending appeal. 

June 19, 1958: United States District Court, Portland, new writ of habeas 
corpus Challenging denial of suspension of deportation relying on Rowoldt v. 
Perfetto after alien ordered to surrender for deportation, June 20, 1958 





AccaArpDI, JOSEPH (GIUSEPPE), A-4373872 
April 3, 1953: Final order of deportation, no visa. Alien taken into custody. 
April 23, 1953: Habeas corpus filed Southern District, New York, Civil No. 
84-269, attacking denial of suspension. 
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May 5, 1953: Writ dismissed. No abuse and no failure to exercise discre- 
tion. No appeal. 

May 15, 1953: Habeas corpus filed, Civil No. 85-78, Southern District, New 
York, attacking denial of administrative relief on ground (1) denial based on 
information outside record; (2) case was prejudged by Attorney General, and 
(3) other aliens similarly situated were granted relief. 

May 16,1953: Writ denied. 

May 16, 1953: Notice of appeal filed. Court of Appeals, Second Circuit, 
stayed deportation pending appeal. 

August 11, 1953: Court of Appeals, Second Circuit, affirmed (206 F. 2d 897). 

September 19, 1953: Supreme Court (1) stayed deportation pending action on 
writ of certiorari and (2) denied bail. 

September 23, 1953: Petition for certiorari filed. 

Noveniber 16, 1953 : Certiorari granted (346 U.S. 884). 

March 15, 1954: Reversed by Supreme Court and remanded (347 U. 8S. 260). 

July 15, 1954: On remand, writ dismissed, Civil 85-78. No evidence denial 
of discretionary relief based on evidence outside the record, or on undue 
influence. 

Demand made for alien’s surrender August 12, 1954, in readiness for de- 
portetion August 18, 1954. 

August 4, 1954: Appeal filed, Court of Appeals, Second Circuit. 

August 24, 1954: Judge granted stay of deportation pending appeal; bail 
continued. 

January 7, 1955: District court reversed by Circuit Court of Appeals, Second 
Circuit. 

February 24, 1955: Government filed petition for certiorari (No. 616). 

March 16, 1955: Certiorari granted. 

May 23, 1955: Decision for the Government by Supreme Court. 

August 17, 1955: Deported from Idlewild, N. Y. 

LEONARD Costa; A-4823954 

July 30, 1954: Final order of deportation, subversive charge. 

August 6, 1954: Costa filed complaint for injunctive relief for review of depor- 
tation order, civil No. 6286, in the United States district court, Buffalo, N. Y. 

August 9, 1954: District court issued temporary restraining order. 

May 2, 1955: Second declaratory judgment suit filed in United States district 
court, Buffalo, under section 360 (a) of the Immigration and Nationality Act 
(civil No. 6503) seeking declaratory judgment of United States citizenship and 
review of deportation order. 

November 5, 1956: Trial in civil action No. 6503 completed, court reserved 
decision. United States attorney will move for summary judgment in civil 
action No. 6286. 

June 26,1958: Action on civil action No. 6286 still pending. 

Mr. Cetter. Thank you, Mr. Chairman. 

Mr. Warrer. Any questions, Mr. Feighan ? 

Mr. Friguan. No. 

Mr. Waurer. Mr. Chelf? 

Mr. Cuetr. No. 

Mr. Watrter. Mr. Hyde? 

Mr. Hyper. No. 

Mr. Watrer. Mr. Hillings? 

Mr. Hiniines. No, thank you. 

Mr. Warrer. Thank you very much, Mr. Celler. 

Mr. Water. Mr. Anderson. 

Mr. AnpersoN. Yes, sir. 

Mr. Water. I apologize for not calling on you first, but Mr. Celler 
was in a hurry. 

Mr. Anprerson. That is perfectly all right, sir. 


28384—58—_—4 
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STATEMENT OF HON. FRANCIS E. WALTER, CHAIRMAN OF THE 
SUBCOMMITTEE 


Mr. Water. At this point, I wish to state for the record that the 
purpose of the bill before us this morning is to put to an end the 
mockery of judicial processes and the perversion of the constitutional 
right of “due process” through which alien subversive and gangster 
elements succeed in prolonging their unwelcome dw elling among us. 

A number of deportation cases where protracted litigation has tied 
up the hands of the Immigration and Naturalization Service and 
voided the sovereign right of the United States to rid itself of the 
criminal and the subversive alien, have gained national and even 
international notoriety. Examples are the case of Heikkila, the Com- 
munist, and the cases ‘of some of the narcotic peddling and racketeer- 
ing maffia dignitaries. 

This bill does not prevent an alien from seeking judicial review of 
administrative orders of deportation. On the contrary, strictly in 
accordance with the spirit and intent of the Administrative Procedure 
Act, this bill sets up a special form of judicial review for that pur- 
pose—a single, expeditious, and fair method of judicial review in ac- 
cordance with the time-tested act of December 29, 1950, which pro- 
vides for review of orders of other Federal agencies. This is some- 
thing that has long been lacking in the field of immigration law. 

I am not impressed by any suggestions that it is only a few aliens 
who misuse the courts to prevent their deportation. On the contrary, 
it is exactly that comparatively small number of aliens who are the 
subversives, racketeers, and gangsters that we must get rid of in this 
country. The fact that the United States wins most of the court. ac- 
tions instituted by these aliens does not affect the necessity for this 
legislation. On the contrary the success of the United States in the 
litigation is merely proof that most of the aliens who are contesting 
deportation hi: ave nothing but frivolous claims. What is important is 
to expedite the final decision on any such claim, once and for all. 

Thus, this legislation will put order in a field where the ability to 
pay high attorney’s fees for thwarting the administration of our 
immigration laws has produced chaos, skillfully exploited by the most 
undesirable alien element. No one will be deprived of his day in 
court under this bill. No one will be able, however, to keep return- 
ing to various courts under the most frivolous and most arrogantly 
raised claims delaying indefinitely the time when the United States 
could terminate its hospit: ality to its enemies and ill-behaving guests. 

It is my belief that the Congress owes the American people the 
enactment of this bill as a measure of self-defense and reassertion of 
the people’s inherent right to refuse to extend hospitality to those 
who skillfully use the American legal system for the very purpose of 
attempting to destroy it. 

Mr. Anderson, proceed please. 
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STATEMENT OF MALCOLM ANDERSON, ASSISTANT ATTORNEY GEN- 
ERAL, CRIMINAL DIVISION, DEPARTMENT OF JUSTICE, ACCOM- 
PANIED BY JAMES L. HENNESSY, EXECUTIVE ASSISTANT TO 
COMMISSIONER, IMMIGRATION AND NATURALIZATION SERVICE, 
DEPARTMENT OF JUSTICE 


Mr. Anprerson. Mr. Chairman and members of the committee, I 
appreciate the opportunity you have afforded me to appear and testify 
on H. R. 13311, the substitute for H. R. 12487, a bill to provide for 
the judicial review of orders of deportation. 

In the President’s messages of February 8, 1956, and January 31, 
1957, he stressed the need for legislation to create an orderly way for 
aliens to challenge in the courts an order of deportation and at the 
same time put an end to the abuse of the judicial process by some 
aliens. 

Historically, an order for the deportation of an alien could be 
challenged in the courts solely by habeas corpus proceedings, avail- 
able to the alien only after he had been taken into custody. In recent 
years, as a result of judicial decision, it has become possible for aliens 
to obtain judicial review of an order of deportation upon its issuance. 
An equally divided Supreme Court, in January 1954, affirmed per 
curiam a holding that deportation orders issued under the Immigra- 
tion and Nationality Act of 1952 are reviewable in actions for 
declaratory judgments as well as by habeas corpus. This was 
Brownell v. Rubinstein (346 U.S. 929 (1954) ). Later, the Supreme 
Court held that deportation orders entered under the Immigration 
and Nationality Act of 1952 can be judicially reviewed in actions for 
declaratory and injunctive relief under section 10 of the Adminis- 
trative o roc edure Act. This was decided in Shaughnessy v. Pedreiro 
(349 U. ~48 (1955) ). 

There are several objections to the divergent methods of review. 
They lack uniformity. They are not mutually exclusive. They 
result in a delay in deporting an alien who should be deported. There 
is need for expedition, order. ly venue, and the avoiding of repetitious 
court proceedings. 

H. R. 13311 would alleviate the objectionable conditions. First, it 
provides a single method of review of deportation orders for aliens 
not in custody. The method is by petition for review in the appro- 
priate court of appeals in ee with the act of December 29, 
1950, as amended (5 U.S. C. 1031 et seq.). This procedure would 
avoid a great deal of = by eliminating one step in the judicial 
review, that of the district court. The aliens who have abused the 
judicial process most—subversives and criminals—generally exhaust 
their rights of appeal through the courts. 

If I may insert, parenthetically, Congressman Celler indicated that 
a small percentage of the actual cases reach the courts. I couldn’t 
help making a comparison, as I heard that, to the general criminal 
process with which I am familiar. I am not able to give an exact 
percentage at the moment, but it runs in my mind that less than 5 
percent of the criminal cases in which an indictment or information 
is brought actually go through the court. About 95 percent plead 
guilty or are otherwise disposed of, but, nevertheless, it aan be 
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foolish to think that we do not need an orderly criminal procedure, 
even though only a few go to court. 

Mr. CuELr. Right at that point. 

Mr. Anverson. Yes. 

Mr. Cuetr. You mean go to court; you mean contested. 

Mr. Anperson. Yes; contested; they go to court to be sentenced, 
of course. What I mean is that they use the court procedure in trials. 

Mr. Cuetr. Surely. 

Mr. Anverson. These partic ular cases which have given us the 
most difficulty are, percentagewise, almost all of the subversives and 
all of the criminals whom we seek to deport who have reached any 
degree of eminence. In other words, this statistic is misleading; a 
large number of aggravated cases go to court. It is in this type ‘of 
case that the bill would be most efficacious. 

Mr. Water. If you don’t mind the interruption, the bill would 
be applicable, principally, to the most aggravated type of deportation 
proceedings, would it not ? 

Mr. Anperson. Yes, sir; it is aimed at that, without denying the 
rest of the aliens a day in court, if they so desire. 

The bill permits aliens in custody to obtain review by habea 
corpus proceedings. This is no change. It provides an orderly sib 
cedure for the determination of deportability in certain types of 
criminal proceedings arising out of deportation orders. A deporta- 
tion order is not to be reviewed until available administrative rem- 
edies are exhausted or if the alien has departed from the United 
States. A petition for review may be filed not later than 6 months 
from the date of the deportation order or from the date of the en- 
actment of the act. 

No petition for review or for habeas corpus may be entertained 
if the validity of = deportation order has been previously deter 
mined in any civil or criminal proceeding unless (1) the petition 
presents g grounds whit fh the court finds could not have been presented 
in the prior proceeding, or (2) the court finds that the remedy pro- 
vided by the prior proceeding was inadequate or ineffective to test 
the validity of the order. 

Mr. Hype. Mr. Chairman, may I interrupt? 

Mr. Watrer. Yes. 

Mr. Hype. I assume the Department is fully satisfied with the 
constitutionality of it. 

Mr. Anperson. Yes, Mr. Hyde. ae last night I again challenged 
that, and read again the case of V. . Hayman, which appears in 
342d United States Reports, page ‘905. It was a case involving 
section 2255 of the Criminal Code, which substituted an administra- 
tive proceeding for habeas corpus and made it res judicata for those 
matters which were raised properly under that section. This decision 
indicates that that is constitutional. 

Mr. Hyper. You are doing more than that. You are doing more 
than that here; you say that no petition for habeas corpus may be 
entertained. 

Mr. Anperson. It has two escape clauses, sir. One, if something 
arises since the proceeding which was not available at the time of 
the proceeding, and, secondly, if it was inadequate or ineffective. In 
other words, if there were some reason why he did not have a fair 
hearing by reason of inadequacy or ineffectiveness—— 
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Mr. Hyper. I just wondered; does that Hayman case determine the 
question of a provision that you would prohibit an entertainment of 
a petition for habeas corpus on limited grounds such as this? 

Mr. Anperson. No; it would not do that. It would take this act 
to do that, sir, but I believe what the Hayman case would indicate is 
that, if this act became law, constitutionally, it is a parallel situation, 
not a direct situation. 

Mr. Hiriies. Are there similar laws anywhere else on the books 
where there is a limitation on the right of habeas corpus? 

Mr. Anperson. Offhand, this is the only one I know of, 2255, which 
relates to a prisoner who can raise and only challenge the legality of 
his being in custody DY reason of some technical error. He can raise 
it under 2255 and go back to the court where he was sentenced, rather 
than habeas oe and go to the court where he is in custody. In 


reviewing 2255, the Supreme Court, in UV. 8. v. Hayman, indicated 
that that is proper, including the proposition that you must raise in 
2255 your then available complaints. You cannot raise them tandem. 


You must raise all that you know ined at the time, raise all the grounds 
which you have at one time, if you are aware of them, or should be 
aware “ rng 

Mr. Cueir. Has not the writ of habeas corpus been used as the 
most seal we oer to del: ay, procr: astinate, continue, and prolong? 
For instance, this fellow Heikkila who has been in and out of court 
for 10 years. That fellow was in the court stalling in one way or 
another from the 1940’s until 1958, 

Mr. Anperson. Of course, this will not suspend his right to ask 
for a writ of habeas corpus. 

Mr. Cuevr. But it can eliminate some of the useless times, so that 
he won't have 2, 3,4, or more chances. 

Mr. Anprrson. To put it in the posture of actually being in court, 
if the alien has petitioned the court for a writ of habeas corpus, and 
it is determined by the Immigration Service and their counsel, the 
United States attorney, that this is a matter which he had previously 
raised or could have previously raised, then we can go to the court and 
cite this section of the act, and say that for this reason you should 
dismiss this petition. However, the court may, of course, say, “Well, 
he could not have presented this,” or it was inadequately and ineffec- 
tively presented; m other words, there is still the opportunity for 
the court to rule. 

Mr. Cuetr. But if it is still the same old cold biscuits. 

Mr. Anprerson. He can dismiss it on that ground. 

Mr. Cuerr. Right. 

Mr. Warrer. Of course, what Mr. Chelf is referring to is the fact 
that the writ of habeas corpus was issued in California after a final 
order of deportation had been entered. 

Mr. Cuexr. Yes. 

Mr. Water. Isn’t that right, Mr. Hillings? 

Mr. Hillings looked into that matter for the committee. 

Mr. Hinures. That is right. 

Mr. Anperson. This will not prevent a court from doing it in- 
directly either, of course, but we would then have our usual method 
of appeal. 

Mr. Cuetr. So there is nothing being denied anybody under this 
section. 
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Mr. Anverson. I would not say that it denies any substantive 
remedy. 

Mr. Cuetr. If there is a legitimate bona fide reason why he is en- 
titled to another hearing or another i issuance of the writ, I take it he 
can get it; if not, he doesn’t get it, it is just that simple. 

Mr. Anperson. And he can have a heari ing as to whether he has had 
a proper hearing before. 

Mr. Cuetr. What is wrong With that? 

Mr. Anverson. This is procedural, rather than a substantive bill. 

Mr. FeicHan. But the rights of the person involved are protected 
all along. 

Mr. Anperson. Yes, sir. Habeas corpus is not suspended, it is 
merely a rule of procedure that if you raised this before and it oo 
been determined properly you are not entitled to have it reviewed 
again. 

Mr. Water. One of the objections to the bill submitted by the ad- 
ministration before was the question of whether or not it was constitu- 
tional to do the things that were contemplated under a writ of habeas 
corpus. 

I think that objection has been met. 

Mr. Anpverson. To our satisfaction, it has, sir. 

Mr. Water. Go ahead, Mr. Anderson. 

Mr. Anperson. A petition for review must be filed in the judicial 
circuit in which the administrative proceeding was conducted in whole 
or in part or in which the alien resides. Deportation review proceed- 
ings pe nding on the effective date of the act (other than habeas corpus 
or criminal proceedings involving the validity of a deportation order ) 
shall be transferred to a court of : appeals having jurisdiction to enter- 
tain a petition for review under the act. 

I looked at the figures which Congressman Celler had, and I gather 
that that would mean about 156 cases, if all of them were certified to 
the circuit courts. 

Administrative findings of fact in deportation cases shall be con- 
clusive if supported by reasonable, substantial, and probative evidence. 

The bill also provides for trials de novo of substantial claims to 
American nationality by persons who have been ordered deported. 

This maintains a standard which has heretofore been the law. 

Mr. Cue.r. In other words, no change in the law. 

Mr. Anperson. No. 

Finally, the bill prov ides that exclusion orders may be reviewed only 
by habeas corpus. This was the traditional method before the adop- 
tion of the a ation and Nationality Act. Inthe Tom We Shung 

case (352 U.S. 180), the Supreme Court held that habeas corpus was 
not the exclusive remedy under that act. 

The Department favors the enactment of the bill. 

If I again may insert parenthetically, Congressman Celler indi- 

rated that this would deny review to many people who were not in 
custody, but under the rules and regulations of the immigration serv- 
ice and their practice, the final order of exclusion is immediately fol- 
lowed by taking the person into custody so that almost immediately 
there is the opportunity for review. 

Mr. Water. We are all aware of that, Mr. Anderson, and were 
when Mr. Celler made the statement. 
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Are there any questions, Mr. Feighan ? 

Mr. Ferenan. No. 

Mr. Water. Mr. Chelf. 

Mr. Cuetr. No. 

Mr. Water. Mr. Hillings. 

Mr. Hitiines. Mr. Anderson, with reference to a technicality to 
which the gentleman from Kentucky referred a minute ago, I have 
been particularly interested in the Heikkila case and conducted on 
the spot inquiry into it. This committee previously held public 
hearings in the matter. 

I would like to request that at this point in the record we include 
the legal history of that case, because I think it points up as dra- 
mi tically as anything can how the courts were used in this particular 
instance to go over and over again the same matter which had been 
decided on previously and this case is one of the greatest examples 
of why legislation of this kind is necessary. 

If there is no objection, Mr. Chairman, I would like to submit for the 
record the legal history of the Heikkila case and also a text of my re- 
marks made on the floor of the House on May 15, 1958, and to include 
an editorial from the San Francisco Examiner of July 7 (, 1958. 

(The legal history of the Heikkila case appears on pp. 19 and 20 
of this record. Other material submitted by Mr. Hillings is as 
follows:) 


[Congressional Record, May 15, 1958] 
HEIKKILA CASE IN PERSPECTIVE 


Extension of remarks of Hon. Patrick J. Hillings of California, in the House of 
Representatives, Tuesday, April 22, 1958 


Mr. Hiniines. Mr. Speaker, much has been said and much has been written 
about the sudden deportation of William Heikkila of San Francisco to his native 
Finland for being a part of the Communist conspiracy in the United States. 

I believe it is time that this case is brought into proper perspective, remember- 
ing that Heikkila has never proved his right to citizenship in his 52 years in 
the United States. 

Perhaps the best way to bring this case into the sharp focus of our times when 
Communists are undermining the historic relationship between our country and 
Latin America by threatening the lives of Vice President and Mrs. Richard 
Nixon on their good-will tour is to cite at this point editorials from three news- 
papers. 

On Thursday, April 24, 1958, the San Francisco Examiner said, in part, edi- 
torially : 

“The Immigration Service asked the United States attorney’s office whether a 
legal restraint was pending, was told there was none, then carried out its swift 
deportation—10 years, 3 months, and 18 days after it had started deportation 
proceedings. * * * We repeat that the Service erred grossly in the manner of 
handling the Heikkila case. Had it, within hours of Heikkila’s deportation, sup- 
plied the public with the full facts reviewed above and with legal basis for 
acting the storm never would have blown up.” 

Krom my own inquiry as a member of the House Judiciary Subcommittee on 
Immigration, I wholeheartedly agree with the examiner’s viewpoint. 

Then on Saturday, April 26, 1958, the People’s World, the Communist news- 
paper published in San Francisco, clamored editorially for: 

“A no-holds-barred Congressional investigation of the Immigration Service. 

“Immediate dismissal of Bruce Barber, San Francisco immigration director, 
and all others directly responsible for the Heikkila outrage. 

“Repeal or revision of the Walter-McCarran Act 

Which was termed in the editorial “infamous.” 

You will note that not once did the Communist People’s World in its high 
state of indignation call for a Congressional investigation of its fellow traveler, 
William Heikkila. 
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Then on May 7, 1958, the Oakland Tribune had this to say, in part, editorially : 

“The debate about the manner in which Heikkila was picked up, placed aboard 
a Government plane, held overnight in Canada, then put aboard a plane for 
Finland no doubt will continue. * * * The findings by Representative Hill- 
ings will not still the loud voices of those who have design to aid special purposes 
rather than those interested chiefly in democratic processes and fair treat- 
ment * * * the full story of the Heikkila case has not yet been told. * * * 
When it is, the probability exists that justification other than that voiced by 
Representative Hillings for the lmmigration Service also will be revealed.” 

Like many Americans I was concerned by the allegation that Heikkila had been 
arrested by Immigration officers and hustled out of the country in the dead of 
night without being given the opportunity to contact his wife or attorney. 

Upon inquiry I am convinced that Heikkila had every opportunity to place a eall 
to his wife or his attorney but, instead, he chose to tell a coworker at his place of 
employment who happened to be passing by at the time of his arrest by Immigra 
tion officers to call his wife to tell her that he had been taken into custody by 
these officers as a result of a deportation order that had been outstanding for 
almost 11 years. 

I emphasize that after almost 11 years of litigation over this deportation order, 
Heikkila was aware of his rights at the time he was apprehended by Immigration 
officers. If he had wanted to call his wife or his attorney he would have beer 
allowed to do so. 

As a result of inquiry requested by my distinguished chairman of the House 
Judiciary Subcomnnittee on Immigration, the Honorable Francis Walter, of 
Pennsylvania, I am convinced that the Immigration Service moved on absolutels 
legal grounds and was guilty only of faulty public relations. 

I am so reporting to Mr. Walter in a personal summary of my findings recentl 
in San Francisco. 

I talked to Bruce Barber, the director who was maligned by the Communist 
People’s World, and I found him to be of the highest type of public servant, a 
man who is dedicated not only to his important job but to his country. There is 
no more loyal and patriotic American than Bruce Barber. 

There is no doubt in my mind that the Communists seized upon the initial 
public shock of Heikkila’s swift deportation to make a “cause celebre”’ of this 
case to suit their own selfish, vicious purpose. 

It was not pointed out during the public outery attendant to the Heikkila 
deportation that as late as Decemnber 1956, he took refuge behind the fifth amend- 
ment in refusing to answer a House Un-American Activities Subcoramittee sitting 
at San Francisco on the question of whether he was or is a member of the Com 
munist Party. 

Yet, Heikkila has been quoted by newsmen as saying that he left the party in 
1939 since his return from Finland. 

During the course of the subcommittee’s questioning of Heikkila, he resorted to 
the Ist or 5th amendments or both 20 times on questions relating to his connection 
with the Communist Party and as to whether he had applied for naturalization 
and as to whether he has ever left the United States since he came to Minnesota 
with his parents from Finland at the age of 24% months, 

This is a matter of public record. 

The full story of the strange case of William Heikkila has not been told. 

I predict that evidence will be turned up within a matter of weeks, possibly 
days, that will give an entirely new light to the William Heikkila case and full 
justify his immediate deportation as a threat to the security of our country. 

I further am convinced that this new development which is expected to break 
momentarily will shock and astound even those innocents who have been bewitched 
by the case and now are defending this poor, defenseless alien. 


[San Francisco Examiner, July 7, 1958) 
THE HEIKKILA CASE 


The Federal court has now ruled that the Imimgration Service acted entirely 
within the law when it abruptly deported William Heikkila, the alien with the 
Communist background. But will this considered judicial finding ever catch up 
with the inflammatory cries, circulated worldwide in April, that the Service 
kidnaped Heikkila, that it violated his civil rights and that it denied him his 
day in court? We doubt it. 
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After upholding the lawfulness of the Service’s conduct Judge Edward P. 
Murphy added some severe criticism of the Service. He said among other things 
that it exercised bad judgment. We agree completely. But the Service was not 
alone. Seldom has so much bad judgment been shown by so many people. 

As we said here on April 24, the Service erred not in abruptly deporting this 
alien but in ignoring the people’s right to know the how and why of it. By 
operating in ill-tempered secrecy it fostered the public impression that it had 
indeed adopted totalitarian methods, 

The hue and cry would not have arisen had the Service, simultaneously with 
the deportation, made public the full background of the alien Heikkila, the 
record of his misuse of the courts for almost 11 years to stall deportation, the 
existence of a valid deportation warrant, the practical and sensible reasons 
for exercising swiftness in the deportation and the lawful basis for the exercise 
of that swiftness. It should also have pointed out that the law imposes upon it a 
positive duty to get such aliens out of the country. 

This big mistake of the Service contributed to and was followed by the bad 
judgment of those organs of public opinion that failed in their duty. Instead 
of digging for the facts and the truth they took up the easy cry “kidnap,” 
and accused the Service of violating the Bill of Rights. In this they were en- 
thusiastically seconded by others whose motives for misleading public opinion 
were not innocent. 

Finally there was and is the bad judgment of all of us who, as citizens, con- 
tinue to tolerate the flaws in our judicial system that permit men like Heikkila 
to make a mockery of our judicial process. For more than 10 years this alien 
has staved off deportation with his writs and appeals. His case has been twice 
to the United States Supreme Court. It is headed there now for a third time. 
Will there then be a fourth? 

As Attorney General Rogers, speaking specifically of this case, said to a con- 
gressional committee, “You cannot justify processes that don’t terminate.” 

There is a remedy. It is to require by law that all issues and questions be 
adjudicated in a single proceeding, and to forbid subsequent proceedings except 
where grounds arise that could not have been presented in the first proceeding. 

Until Congress provides this remedy there will be more Heikkila cases. But 
hot, we Nene, more such examples of widespread bad judgment. 


Mr. Cueir. I agree the courts were really used, they were just about 
worn out. 

Mr. Waurer. Abused. 

Mr. Hituines. 1 might say too, Mr. Chelf, that I have never seen 
more false information in the newspapers about a legal matter than I 
did in this particular case. Many innocent people were duped due to 
the fact that the Northern California Committee for the Protection of 
Foreign Born, which is a Communist front organization, deliberately 
put out information distorting facts. This was gobbled up by good 
loyal Americans — by certain newspaper which should not have 
allowed themselves to be duped. I hope that eventually this false 
information is going to be eradicated and the true picture told. 

With that in mind, I ask you, Mr. Anderson, if you could give us any 
information as to what the status of that particular case is now. 

Mr. Anperson. May I inquire 

Mr. Hitirses. Do you want to defer to Mr. Hennessy / 

Mir. Hennessy. At the present tlewtthen re is a decision by the district 
court finding the district director of our Service not in contempt for 
the deportation of Heikkila. That decision came out last week. 

However, there is a restraining order restraining the Service from 
excluding or attempting to exclude, pending any appeal of that issue. 
At the present time Mr. Heikkila is in the United States at sufferance 
under parole, awaiting the next and current ride on the judicial 
merry-go-round, at the conclusion of which it is appropriate for the 
Service to inaugurate another hearing. 











30 JUDICIAL REVIEW OF DEPORTATION AND EXCLUSION ORDERS 


Mr. Cuerr. Still trying to catch that ring. How many times did 
he appeal that case? Do you have any idea ‘offhand ? 

Mr. Hennessy. It ison the record. 

Mr. Cuetr. There was a huge number, over and over again, didn’t 
it start back in the forties ? 

Mr. Anprerson. 1948. 

Mr. Cuetr. Ten years. 

Mr. Hennessy. Ten years. 

Mr. Curr. That is hard to keep up with. 

Mr. Hennessy. Yes, 10 years. 

Mr. Hitirnes. Another question I wanted to ask in regard to the 
Heikkila case, the nub of the case is the fact that there was evidence 
of present Communist Party membership on the part of Mr. Heik- 
kila. ‘The point I had never seen brought out in the course of the case, 
was the fact that Mr. Heikkila piously denies, at least to the news- 
papermen, that he was active in the Communist conspiracy in recent 
years. As late as December 1956 before a subcommittee of the Un- 
American Activities Committee of this House, Mr. Heikkila took the 
fifth amendment at least 20 times on the question of present and past 
membership in the party, including the question “Are you now, as of 
1956, a member of the Communist Party” 4 

Now, if he refuses to answer on the grounds it might incriminate 
him as to present membership, it seems to me the case against Mr. 
Heikkila should be pursued further and I wondered whether or not 
there isn’t going to be additional action taken and details shown to 
the public so that it may have a better understanding of just what Mr. 
Heikkila is and whether or not he is an innocent alien as some would 
like to make him out to be. 

Mr. Hennessy. We are waiting for the opportunity to arise. 

Mr. Waurer. You have been very timid in your approach to this. 

Mr. Hennessy. We are waiting for the proper time when there is 
not a court inhibition to see if we cannot establish complete exclud- 
ability, under current law relating to his situation. It is not only 
documentary charges that. we feel confident we have a case on. 

Mr. Water. Are you going to make inquiries as to his alleged par- 
ticipation in the sabotage course in Moscow ? 

Mr. Hennessy. Every facet of Mr. Heikkila will be gone into 
completely. 

Mr. Anperson. And brought up to date. 

Mr. Hiiurnes. You have seen the information in the newspapers of 
a number of other things he did, including the possibility of trips 
abroad under an assumed name contrary to information he gave the 
court. In the Heikkila case, he was brought back apparently without 
any real legal authority, but the Federal judge in San Francisco tried 
to make it appear as if he was ordered back, at least that was the 
impression that many people received, and many of the newspaper 
editorials claimed he had been ordered back. 

This legislation would provide specifically that the deportation or- 
der would not be reviewed if the alien had actually departed from the 
United States—to make it clear, it would not be reviewed if he were 
outside the United States; is that correct ? 

Mr. Anprrson. That is what is in the bill. 

Mr. Hyper. With this in effect, if Heikkila had been deported, there 
would be no legal means by which he could have been returned. 
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Mr. Anverson. It provides, if he gets a writ of habeas corpus, that 
he can stay until the case is disposed of. 

Mr. Hires. If he is out of the country, he could not be returned, 
or could not return. 

Mr. AnperRSON. Yes. 

Mr. Hitires. The confusion which existed in the Heikkila case 
would imply that any alien who once had been deported, anywhere in 
the world, could get somebody in the United States, relatives, friends, 
or lawyers—to say that there had been some new evidence found or 
some new ground for appeal, whether there was substance to it or not. 
They could then seek an order to bri ing the alien back for a hearing. 
Wouldn’t that cause utter and complete confusion. 

Mr. Anperson. That would. As an illustration, I think of others, 
not Heikkila, but there were several deported with no fuss over the 
deportation, but who have attempted to have a review since they 


have been outside the United States. This is aimed at that particular 


type of case. 

Mr. Hit1ines. One other question, Mr. Chairman, and I am through. 

I received, and I have been told that other Members of Congress 
have, too, a very elaborate folder prepared on the Heikkila case by the 
Northern California Committee for the Protection of the Foreign 
Born, which is, of course, a Communist front, and it is loaded with 
misstatements of fact regarding this case. It shows a tremendous 
amount of effort on the part of those people who would like to over- 
throw our form of government and destroy our freedoms, and the 
lengths to which they are going to capitalize on the confusion which 
arose out of this matter. 

I can hope that proper legal action can be taken to clarify the facts 
in this whole case as soon as possible. 

Mr. Anperson. We assure you we will do our very best sir. 

Mr. Watrer. Our next witness this morning is Hugh G. Mitchell. 


STATEMENT OF HUGH G. MITCHELL, A VICE PRESIDENT OF THE 
AMERICAN COALITION OF PATRIOTIC SOCIETIES 


Mr. Mrrcnetit. Mr. Chairman and members of the committee—— 

Mr. Watrer. Identify yourself, please, for the record. 

Mr. Mrrcuet. I am Hugh G. Mitchell. 

1 am here today re presenting the American Coalition of Patriotic 
Societies, of which I am a vice president. 

Mr. Water. Will you tell us what that organization consists of? 

Mr. Mrrcnein.. The organization consists of a hundred constituent 
civic, patriotic, and fraternal organizations with a combined estimated 
membership of several million members. 

This organization is dedicated to perpetuate the basic traditions of 
our Nation, to advance its general welfare, and t o help guard the 
security of our Republic. It is nonpartisan, cutee: as it does, the 
more than 100 constituent patriotic, civic, and fraternal organizations, 
which I mentioned. 

Mr. Water. Proceed. 

Mr. Mrrenetn. Mr. Chairman, as an organization we are deeply 
interested in H. R. 13311, introduced by Congressman Francis E. 
Walter, for the purpose of overcoming the effect of a number of recent 
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decisions of the Supreme Court which have resulted in stagnation 
of the exclusion and deportation of undesirable aliens. 

For 80 years the law has been that an alien seeking admission to 
the United States did not do so as a matter of right, but as a matter 
of privilege. His admissibility was determined in accordance with 
procedures established by the Federal statutes, including the present 
Immigration and Nationality Act (Walter-McCarran Act). These 
Federal statutes prescribe the prerequisites for admission and estab- 
lish constitutional safeguards of justice and fair play. 

The judicial review of these proceedings has always been by the 
time-honored procedure of habeas corpus, in which the courts are 
enabled to determine promptly whether or not the alien’s rights are 
being protected. 

seginning with a decision of the Supreme Court in 1956, it is now 
permitted that an alien who has never been in the United States, and 
who has been found excludable under the immigration law by the 
Immigration Service, may bring a lawsuit against the Government to 
establish his claim to admissibility. Of course, while such a suit 
is pending in a crowded court, he may seek and obtain the right to 
come into the United States by court order until his case is tried. This 
may mean several years, during which a subversive alien could accom 
plish exactly the evil purposes he had in mind when he came here. 
The fact that he ultimately loses the case makes no difference; he has 
managed to gain entry into the United States. 

This bill (H. R. 13311) reasserts the law as it has been for genera- 
tions by granting the excluded alien the right to judicial review of the 
exclusion order solely by the constitutional writ of habeas corpus. 
Since habeas corpus is a prompt action, the alien can have his case 
decided promptly and fairly. In the meantime, he will not have any 
right to demand or receive entry by court order, pending the outcome 
of the suit. This is a tremendous safeguard for the safety and security 
of the United States. 

As to deportable aliens in the United States, there have been a series 
of court decisions in recent years, beginning with the Supreme Court, 
which hold that a criminal, subversive, or narcotics peddler, who has 
been ordered deported under the immigration law, may not only test 
the validity of the order by a habeas corpus proceeding, but also may 
bring a lawsuit against the Government to contest the order. ‘These 
decisions likewise overruled previous law which limited the action to 
determine the validity of a deportation order to habeas corpus pro- 
ceedings. The result of these decisions is that after the validity of 
a deportation order is determined in the courts by a habeas corpus 
proceeding, an alien may now bring an independent lawsuit to prevent 
deportation; he can appeal through all the courts, up to the Supreme 
Court. Even after he loses the case he can go back and start all over 
again in another court, or even in the same court. This means that 
as long as his money holds out, an alien Communist or criminal can 
prevent his expulsion from the United States. This has resulted in 
a complete blockade against the proper enforcement of the immigration 
law, to the detriment of our national] welfare and security. 

The bill (H. R. 13311), permits an alien who is subject to deportation 
to have his case reviewed in the courts, not only by the constitutional 
habeas corpus proceeding, but also by a special, prompt, civil action, 
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but prohibits duplication of such court actions. In other words, under 
H. R. 13311, an alien who is subject to deportation would not only 
be entitled to have the legality of his deportation determined by habeas 
corpus, but would be permitted a single court review of the facts in 
his case to determine whether or not his rights have been protected. 
The effect of this provision in H. R. 13311 is to avoid duplication of 
court proceedings and protracted delays resulting from court suits 
against the Government, without any legal justification whatever, but 
merely for the purpose of preventing or delaying expulsion from the 
United States. 

The President of the United States, in a special message to the 
Congress, urged enactment of similar legislation, and the Depart- 
ment of Justice has sponsored a proposal of this nature in order to 
meet the serious menace to the security of the United States, posed 
by undesirable aliens who cannot be deported. 


EXPLANATION AND ANALYSIS OF H. R. 13311 “TO PROVIDE FOR THE 
JUDICIAL REVIEW OF ORDERS OF DEPORTATION” 


Section 10 of the Administrative Procedure Act declares that every 
person suffering a legal wrong by reason of any agency action shall 
be entitled to judic ial review thereof. No form of “judicial review is 
specified in the statute. Section 10 (b) declares that the form shall 
be any “special statutory review proceeding relevant to the subject 
matter in any court specified by statute.” 

There never has been a special form of judicial review specified for 
review of deportation or exclusion orders. Although for almost a 
hundred years the courts have held that habeas corpus was the only 
method of review of such orders, in recent years courts have com- 
menced holding that judicial review may be by declaratory judgment, 
action, injunction, et cetera. There is no limit upon the type or num- 
ber of actions that can be brought to review deportation orders. In 
addition to any ordinary form of judicial review, the deportable alien 
always has recourse to habeas corpus, which, constitutionally, is not 
restricted. 

The purpose of this bill is to set up a special form of judicial review 
of deportation orders, exactly as is contemplated by section 10 of the 
Administrative Procedure Act. Furthermore, the bill specifies the 
court in which such action shall be brought. Nothing contained in 
the bill is, or can be, designed to prevent an alien from obtaining 
review by habeas corpus. 

There is now, and since 1950 there has been, a special form of 
judicial review of administrative orders of certain Federal agencies. 
These are enumerated in the act of December 29, 1950, Public Law 
901, Eighty-first Congress (5 U. S. C. 1031 et seq., as amended by 
the act of August 30, 1954, 68 Stat. 961). Under that act, a spe- 
cial and exclusive form of judicial review is created with respect 
to certain orders of the Federal Communications Commission, Sec- 
retary of Agriculture, United States Maritime Commission, Fed- 
eral Maritime Board, Maritime Administration, and the Atomic 
Energy Commission. Exclusive jurisdiction is vested in the courts 
of appeals to review those orders; the procedure and process are care- 
fully spelled out, including provisions for the making of rules, stays, 
and suspensions of orders, and review in the Supreme Court. 
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The proposed bill declares that all the provisions of the act of 
December 29, 1950, shall apply to and shall be the sole and exclusive 
procedure for the judicial review of orders of deportation of aliens 
within the United States—that is, aliens who are under expulsion pro- 
ceedings. Thereby the bill carries into effect the spirit and intent of 
the Administrative Procedure Act by establishing a special form of 
judicial review of such deportation orders, exactly as is provided for 
by the act. Instead of the multitudinous and repetitive court reviews 
now available by virtue of judicial interpretations, the bill sets up a 
special single form of judicial review by the court of appeals. This 
will guarantee the person in question that by a review by an appellate 
court he will be getting justice to the fullest extent, and to the same 
extent as persons agerieved by orders of other Federal agencies 
enumerated above. Most important, by eliminating review in the 
district courts, the bill would obviate one of the primary causes of 
delay in the final determination of all questions which may arise in 
a deportation proceeding. 

Since administrative deportation proceedings are unique in a few 
respects, it is necessary for the bill to provide some additional specifica- 
tions of procedure and substance in regard to judicial review which do 
not appear in the general statute relating to agency actions. 

Thus, the venue is declared to be in the judicial circuit where the 
administrative proceedings were conducted or in which the petitioner 
has his residence, but, of course, not in more than one circuit. 

The Immigration Service is designated as the respondent, and serv- 
ice of process shall be upon the Immigration Service as well as the 
Attorney General. 

Whenever a petitioner who seeks judicial review claims United 
States nationality, and a genuine issue of fact is presented, the case 
is to be transferred to the United States district court where the 
petitioner has his residence for a hearing and determination de novo 
as to his nationality. 

The validity of a deportation order may be challenged in a criminal 
proceeding brought against an alien under section 242 (d) or (e) 
of tle Immigration and Nationality Act; the bill declares the pro- 
cedure applicable to such challenge. 

The bill declares that the exclusive method of review of an exclusion 
order respecting an alien seeking admission into the United States 
shall be by habeas corpus. This restores the law to the position 
which it occupied for as much as 80 years or so, until it was held that 
an alien seeking admission into the United States had the right to 
use our courts to litigate, as a controverted judicial case, his privilege 
of entering the United States. Certainly there appears to be no 
reason why an alien claiming a privilege cannot obtain full justice 
through habeas corpus proceedings. It may be noted that some years 
ago the Supreme Court held in effect that for an alien seeking admis 
sion to the United States, due process of law is whatever procedure 
the Congress determines shall be available. No one can question the 
fairness of making habeas corpus available as the sole method of 
judicial review. 

There have been arguments by lawyers for aliens that the estab- 
lished judicial prine iple of res judicata does not apply to court actions 
determining the validity of deportation cases. As a result, questions 
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which have been determined and which could have been determined 
in such cases are tried over and over again. Some cases have been 
in litigation for more than 10 years. Apparently there is no limit 
under existing law, and there is not even a requirement in existing 
law that a judge to whom an alien makes application for relief from 
a deportation order shall be informed that there was a previous 
determination of the case. If for no other reason than to protect the 
judiciary against unscrupulous aliens, some changes in this respect 
are required. 

The bill provides that an order of deportation or of exclusion shall 
not be reviewed if the alien has not exhausted his administrative 
remedies. Every petition for review or for habeas corpus must state 
whether the validity of the administrative order has been upheld 
in prior judicial proceedings and if so, where and when. The bill 
also declares that no petition for review of for habeas corpus shall 
be entertained if the validity of the administrative order has been 
previously upheld unless the court finds that the petition presents 
grounds which could not have been presented in the prior proceeding, 
or unless the court finds that the prior proceeding gave an inadequate 
or ineffective remedy. 

The bill has a 30-day deferred effective date. At that time it be- 
comes applicable to all administrative proceedings regardless of when 
they may have been conducted or when the alien may have entered 
the United States. All judicial review proceedings to review expul- 
sion orders, pending on the enactment date of the bill are to be trans- 
ferred for determination in accordance with the provisions of the bill. 
Judicial proceedings to review exclusion orders are required to be 
expedited in the same manner as habeas corpus. AI] laws inconsist- 
ent with the bills are repealed. There is included the usual separa- 
bility clause. 

This bill will have the following beneficial effects upon the national 
welfare, sa fety and security : 

1. An alien who has been excluded from the United States will 
have judicial review only by habeas corpus. This means that he 
will not be able to sue the Government of the United States to enforce 
a claim of privilege of entering the United States. Such a lawsuit 
is unheard of, and was in this country unknown until the Supreme 
Court decided the Shung case in 1956. Furthermore, habeas corpus is 
an expeditious form of judicial review and is decided quickly. If 
the aliens are permitted to bring lawsuits, they will be able to gain 
admission to this country and accomplish their undesirable purposes 
by filing the suit in a crowded court where it may take many years 
for t » case to be reached for trial. Meanwhile, they would gain 
entry by applying to the court for judicial bail, thus remaining here 
antil the case is tried, even though there is not the slightest legal 
eround for their claim to enter the United States. The bill would 
prevent this completely, without depriving aliens of any constitutional 
rights. 

2. Aliens ordered deported will be required to start their judicial 
review action within 6 months. This prevents a deportable alien 
from waiting around while the Government is trying to obtain a pass- 
port to accomplish his deportation. This may take years. Mean- 
while, he does nothing today but waits until he is directed to appear 
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for deportation. Then he starts his lawsuit and obtains more delay 
through the courts. This bill would require the suit to be start vl 
within 6 months after he is ordered deported, thus preventing t 
alien from waiting around until he finds it convenient to start the 
lawsuit questioning the deportation order. 

A deportable alien, under this bill, will have an automatic stay 
of deportation, unless the court otherwise directs. Presumably the 
courts of appeals will be very circumspect in granting such stays, as 
distinguished from district courts which are overwhelmed with work 
of various types, which prevents the judge from having enough time 
to look into the facts of the case closely when he is requested to 
issue a restraining order. 

The Federal courts which are very congested today will be 
relieved of a great burden, under this bill, because excluded aliens 
will be restricted to habeas cor pus proceedings instead of cluttering up 
the courts with lawsuits to test their claim of admissibility to the 
United States. Deportable aliens will have to bring their action in 
courts of appeals, instead of the various district courts where they are 
now bringing the actions. Furthermore, the deportable alien will 
have to bring the suit in the vicinity where he lives or where the 
deport: ition proceeding was conducted. He will not be able to shop 
around, as at present, and start his suit against the Government in 
a court such as in the District of Columbia, for example, where the 
calendar is very crowded so that he gets the benefit of the delay in 
being reached for trial. This bill prevents that entirely. 

Most important, the bill prevents repetitious court actions when 
the legal issues have once been previously disposed of. 

The serious menace to the security of the United States, posed by 
undesired aliens who cannot be deported will be overcome by the 
passage of H. R. 13311. The constituent member organization of the 
American Coalition urge the prompt passage of this bill by the 
Congress of the United States as necessary for the preservation of our 
great Nation and our American way of life. 

Mr. Wavrer. Are there any questions? 

Mr. Cueir. No questions. 

Mr. Hyper. No questions. 


ce 
| 
i1@ 


STATEMENT OF HON. KENNETH B. KEATING, A REPRESENTATIVE 


IN CONGRESS, FROM THE SEVENTH CONGRESSIONAL DISTRICT 
OF THE STATE OF NEW YORK 


Mr. Kratine. Mr. Chairman and members of the committee. mv 
presence is required in another committee. If I may, 1 would like to 
file my statement and just say a couple of words. 

I feel that legislation suc h as this bill is badly needed. It incor po- 
rates in gener: al the provisions of the administration’s omnibus immi- 
gration bill, you might say. which I have offered in this Congres. 

There are some detailed differences, but I won't go into those. 

It seems to me that those who favor a more liberal immigration law. 
as I do, and feel that there are some provisions of our present immigra 
tion law which should be changed, are very poorly advised to oppose 
legislation such as this. This bill is designed to e xpel from this coun 
try those undesirable aliens, the hoodlums, racketeers, the subversives 
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who have been making a mockery of our courts by running from one 
court to another with high-priced lawyers. We don’t know, but we 
suspect who pays a lot of them. 

Mr. Hutuines. I think it is already established in the Heikkila case 
that his legal fees amounted to thousands of dollars and were paid by 
the Northern California Committee for the Protection of the Foreign 
Born, which is a Communist front. 

Mr. Cuetr. Right. Nobody but a millionaire could afford to pay 
the fees he has paid for not 1 month or 1 year, but 10 years. 

Mr. Kearine. It makes a mockery of us. 

Mr. Creve. Of course it does. 

Mr. Kerartine. I received the same telegram which has been men 
tioned here today. I regret to see these organizations, with many of 
vhom I stood shoulder to shoulder in support of somewhat liberalized 
immigration laws, opposing a piece of legislation like this. 

Mr. Watrer. That’s entirely underst: aa ible. Those well-meaning 
people don’t know what’s in the bill. 

Mr. Cuerr. If they knew, I know they are good citizens, they 
wouldn’t take an adverse attitude. 

Mr. Keating. This bill is long overdue. We are having now plenty 
of evidence in this Senate Rackets Committee about some of these 
characters which indicate that the quicker we get them out of the 
country, the better off we will be. 

Every safeguard is set up in this bill to protect the rights of any 
person. 

Mr. Watrer. Don’t you think we have met very definitely the ob 
jection to the bill you introduced, the question of Pera nenenny , 
with respect to the writ of habeas corpus provision? I think this has 
eliminated any question ; if there was one there. 

Mr. Kerartine. I don’t believe there was one then, but I think there 
is not question about the constitutionality of this legislation. There 
is no question under it that any alien here will have every possible 
opportunity to present his case right up to the highest court of our 
land—but just once, not a dozen different times, running from one 
court to another. And that is all the protection that he should have. 

Mr. Waxrer. Does this argument that there are only a few cases, 
therefore why do anything, appeal to you ¢ 

Mr. Kerattnea. It is the most ridiculous thing I ever heard of. If 
there is one case, it’s one too many. 

Mr. Curtr. That’s right. 

Mr. Keating. The fact that there are hundreds, even though they 
may compare with thousands that are dealt with some other way, it 
is a very serious thing. 

A hundred subversives, or gangsters, or 200, can do a lot of serious 
things to this country, to “8 peace and prosperity. I urge that legis- 
lation in this field be enacted. I think it is highly essential. 

Mr. Watrer. You, of course, know, Mr. Keating, we have a fresh 
bill? 

Mr. Kearine. Yes, ced 

Mr. Watrer. H. R. 1331 

Mr. Keratina. Yes. 

Mr. Wacrer. In which we attempt to deal with the objectionable 
features, or at least the features which the people thought were ob- 
jectionable, in the bill submitted before. 
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Mr. Keatine. I am also asking leave to attach to my statement 
letters written by the Attorney General to Senators Mundt and Curtis, 
pointing out what the Department has endeavored to do to eliminate 
some of these racketeers from this country. 

Mr. Watrer. Thank you very much, Mr. Keating. 

Are there any questions ¢ 

Mr. Cuetr. You know, Ken, I appreciate your attitude in this 
thing, because I know your feeling toward liberal immigration, and I 
think what you are doing is a great service not only for your people 
and your district, but the ¢ good, decent, law abiding aliens that are here 
that are doing a good job, shall I say, that have either become excellent 
citizens or are in the process of bec coming fine citizens. 

In the final analysis, this bill is for “their protection more than 
anything else. 

Mr. Keating. That’s right. And those of us who have favored a 
somewhat liberalized immigration policy have been subjected to the 
attack that we want to bring in a lot of undesirable people. Now, that 
is certainly not the motive. But those who do take that attitude 
seem to me poorly advised to oppose deporting from this country hood- 
lums, racketeers, dope peddlers, and subversives and the worst kind 
of characters you can imagine. The sooner we get them out of here 
the better. 

Mr. Cuetr. Right. 

Mr. WATER. Manik inen, Mr. Keating. 

Mr. Keatinc. Thank you very much. 

(The statement of Mr. Keating is as follows :) 


STATEMENT OF REPRESENTATIVE KENNETH B. KEATING OF NEW YORK ON 
H. R. 13311 


Mr. Chairman, I appreciate the opportunity to appear today to give my views 
on H. R. 13311, introduced by the chairman (Mr. Walter) for the purpose of 
regulating judicial review of orders of exclusion and deportation of aliens. I 
have long looked forward to the time when this subcommittee would hold hear- 
ings upon legislation which I introduced as far back as the beginning of the 
84th Congress, to make much needed improvements in the immigration and 
nationality laws of the United States. While I claim no pride of authorship, 
it was with much satisfaction that I witnessed the enactment by this Congress 
of Public Law 85-316, on September 11, 1957, which carried into effect some of 
the legislative proposals I have sponsored for the last several years. 

The bill before this committee today is substantially similar to H. R. 9182, 
which I introduced in the 84th Congress. The provisions of that bill are now 
incorporated in sections 29 and 30 of H. R. 11167, the administration bill which I 
introduced early this year. 

In special messages to the Congress the President of the United States asserted 
the need for legislation which would so clarify and regulate judicial review of 
deportation and exclusion orders as to eliminate unnecessary proceedings which 
have been utilized by aliens, principally of the worst type, to delay and even to 
prevent entirely their justified expulsion from this country. 

My bill, H. R. 11167, has the support and endorsement of the Department of 
Justice. It is my understanding that the Department has reported on H. R. 
12487, and that it would have no objection to it if certain suggested amendments 
are made. I see that the chairman has now introduced a new bill, H. R. 13311, 
which purports to incorporate the Justice Department’s suggestions. 

We need not delve into remote history to justify this legislation. The hear- 
ings of the Senate Rackets Committee have demonstrated the extent to which 
alien crime barons have invaded legitimate business and other activities in 
the United States. The Justice Department has exerted every effort to rid this 
country of these unwelcomed hoodlums. On that score, I wish to offer for the 
record copies of letters from the Attorney General dated July 1, 1958, to 
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Senator Karl E. Mundt and Senator Carl T. Curtis, explaining in detail the 
efforts of the Department to deport the criminal and gangster element among 
the aliens who are within this country. 

It is unnecessary for me to go into the details of individual cases which so 
well establish the necessity for this legislation. The spokesman for the Depart- 
ment of Justice, I am sure, will cover that subject fully. I will leave it to him 
to demonstrate exactly the manner in which certain aliens engaged in subver- 
sive and criminal activities have utilized the courts, without any legitimate basis, 
in an effort to impede and prevent the proper application to them of our 
deportation laws. 

One outstanding example, as I think this committee knows from the hearings 
it conducted recently, is the case of the alien Heikkila. Deportable on subver- 
sive charges, he has managed to protract and prevent his deportation for almost 
11 years, principally by using every available court action. Just within the last 
few days the court has once again ruled against him, notwithstanding the loud 
outeries of impropriety in his recent deportation. 

Let me make it perfectly clear that the provisions of my bill, H. R. 11167, 
never intended to deprive anyone, alien or citizen, of the safeguards guaranteed 
by either the Constitution or the statutes. On the contrary, that bill simply 
seeks to establish a single form of expeditious judicial review which will guar- 
antee to a deportable alien a full and complete court review of administrative 
orders of expulsion, but at the same time will eliminate the judicial gymnastics 
which are possible under existing law. 

Bearing in mind the sponsorship of the bill before the committee, H. R. 13311, 
I am sure that it also guarantees the some constitutional safeguards. 

These bills are all designed primarily to insure prompt review of deportation 
orders and to eliminate repetitious proceedings. This should lighten the load 
of already congested courts which are now being imposed upon by aliens who 
often institute court actions without sound legal basis. This would be accom- 
plished, in the case of exclusion, by limiting the available judicial procedure to 
the age-old writ of habeas corpus. I am satisfied that the excludable alien 
would thereby be guaranteed all of his rights under the Constitution. 

Mr. Chairman, the time has come for Congress to put a stop to the sort of 
tactics that have been employed by undesirable elements who have been allowed 
to resist justifiable deportation while making a sham of our judicial processes. 
I would be the first to defend the rights of aliens as well as citizens to fair 
hearings in our courts. But at the same time I condemn every one of those 
who have seen fit to take unfair advantage of our laws to thwart the execution 
of justice. 

I hope your subcommittee will take immediate action to remedy this deplorable 
Sitnatior 


DEPARTMENT OF JUSTICE, 
Wednesday, July 2, 1958. 
The Department of Justice made public today the following letters regarding 
deportation proceedings against alien criminals and prosecutions for extortion 
by labor-union officials: 
JULY 1, 1958. 
Hon. Karr FE. Munpr, 
United States Senate, Washington, D.C. 


Dear SENATOR MunptT: I am completely unable to understand the statements 
attributed to vou by the Associated Press, in hearings before the Senate Rackets 
Committee today, that law-enforcement officials have been lethargic in launch- 
ing deportation proceedings against alien crime barons. If the press report is 
nceurate, you are obviously badly informed concerning the concentrated drive 
by the Department of Justice in this field. 

Shortly after the appointment of Joseph M. Swing as Commissioner of Immi- 
gration and Naturalization, the Service, under his direction, on July 7, 1954, 
launched a top-priority program of intensive investigations of racketeers and 
criminals for denaturalization and deportation. No efforts have been spared to 
make this program successful. 

When the identities of those in attendance at Apalachin, N. Y., on November 
14, 1957, were disclosed, many of them had already been under Service scrutiny 
for denaturalization and deportation. Of the principals attending the convention, 
Vito Genovese had already been denaturalized on September 1, 1955, at Newark, 
N. J.. and similar proceedings had been pending against Joseph Profaci in 








40) JUDICIAL REVIEW OF DEPORTATION AND EXCLUSION ORDERS 


the United States district court at Brooklyn, N. Y., since March 15, 1957. Bight 
naturalized citizens and one alien in attendance at the meeting had already been 
thoroughly investigated and determined not amenable to Service action. Of the 
29 native-born American citizens, the Service could exercise no jurisdiction. 
Russel Bufalino, of Pittston, Pa., Carlo Gambino, of New York, and Simone 
Seozzari, of Los Angeles, three of the aliens present at that meeting, were im- 
mediately placed under investigation and deportation proceedings instituted 
against them. Scozzari has been ordered deported after hearing before a special 
inquiry officer on February 12, 1958, and Bufalino similarly on April 2, 195s. 
As to Gambino, deportation proceedings have been deferred because of illness 
As of June 30, 1958, nine of those attending the Apalachin meeting were still 
under active investigation by the Service. 

The Service has also vigorously acted against other members of the criminal 
element, who although not present at the Apalachin meeting are nonetheless 
reputed as leaders within organized and syndicated crime. The citizenship of 
Bartolo Failla was revoked at Newark, N. J., on December 5, 1957. Louis 
Lieberman, reputed bodyguard for Johnny Dio, of New York, was placed under 
deportation proceedings on January 2, 1958, at Los Angeles and is now under an 
order of deportation. His activities on the west coast in connection with the 
California garment industry were exposed in the course of hearings by a Cali- 
fornia legislative committee during January 1958. In the Midwest, Mauro 
John Montana, long a subject of inquiry and interest by law-enforcement 
agencies for alleged abuses of union welfare funds of the Chicago Motion Picture 
Operators Union in 1956, was ordered deported by a special inquiry officer on 
May 28,1958. At Chicago, Tony Zito, well known to police agencies for his activi 
ties, was placed under deportation proceedings on September 22, 1957, and is now 
under an order of deportation. At New York, Irving Sherman, described by J 
Edgar Hoover, Director of the Federal Bureau of Investigation, in hearings 
before the Senate in 1951, as “one of the most prominent criminals of the under 
world and, also, a very powerful politician in New York City,” was also ordered 
deported from the United States on February 10, 195s. 

The continuing efforts and results of this campaign in enforcing the immigra 
tion and nationality laws against racketeers and criminals is attested to by the 
physical deportations effected since July 7, 1954, in the cases of Giuseppe Agostino, 
a Pennsylvania racketeer and gambler; Joseph Accardi and Joe Adonis, New 
Jersey racketeers ; Guiseppe Gagliano, reputed as the largest dope peddler in the 
South; Nicolo Impostato, engaged in nercoties traffic in the Kansas City area: 
Sebastiano Nani, also engaged in illicit narcotics traffic between New York and 
San Francisco; Frank Orlando, Sebastiano Vermiglio, Joseph Catalanotte, 
Nicholas Circella, and Bruno Corasaniti. This roster of deported racketeers com 
prises a substantial number of aliens who have engaged in large-scale criminal! 
operations. It is, of cuurse, only an example of success of the Department in 
effecting many thousands of deportations every year. 

I am confident that the foregoing record of achievement by the Department 
of Justice Immigration and Naturalization Service is one of forceful and 
vigorous enforcement. 

While the Department has succeeded in expediting deportation proceedings, 
deportation is frequently delayed by protracted court actions instituted by the 
alien racketeer which are available to him under existing law. By resorting 
to innumerable declaratory judgment actions, petitions, and other dilatory 
tactics, aliens are able to avoid deportation for years. In denaturalization cases 
the congested court calendars serve to further delay deportation. 

For over 4 years the administration has sought legislation which would 
strengthen our immigration laws by limiting judicial review from deportation 
orders within reasonable bounds so as to avoid its repeated abuse solely as a 
delaying tactic. There is now pending before the Senate S. 345, introduced by 
Senator Watkins, to carry out this administration proposal. In view of your 
interest in expediting the deportation of undesirable alien racketeers, I urge you 
to make every effort to secure passage of this bill by the Congress this year. 

With best regards, 

Sincerely, 
WILLIAM P. RoGeErs, 
Attorney General. 
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JuLyY 1, 1958. 
Hon. Caru T. CuRrtTISs, 
United States Senate, 
Washington, D.C. 

DeAR SENATOR CuRTIS: I was surprised to read your statements before the 
McClellan committee today regarding the prosecution of extortion by labor 
officials. 

From the time the Hobbs Act (which is the act under which labor extortion is 
prosecuted) was enacted in July 1946, until January 1953, only three indictments 
were returned. From January 1953 to date the departmental records show that 
114 defendants were convicted for violation of the Hobbs Act. 

These cases against labor racketeers are difficult to investigate and prosecute. 
All too often the public is not aware of our progress. Leaving cold statistics, let 
me recite three examples. Even Raymond Dale, the best known and most power- 
ful labor official in southern Illinois, attempted to extort the sum of $1,030,000 
for “labor peace” in the construction of the plant to furnish power to the Atomic 
Energy Commission. Upon a verdict of guilty, Dale was sentenced to 15 years’ 
imprisonment. 

Nicholas A. Stirone, the ezar of common laborers in the Pittsburgh area, was 
tried and convicted of extorting $32,000 for “labor peace.” He was sentenced to 
3 years’ imprisonment. 

Another high labor official we encountered was Orville B. Soucie—the Duke of 
Indiana—who attempted to extort $400,000 on 1 contract and $600,000 on 
another. He was sentenced to 5 years’ imprisonment upon his plea of guilty. 
Just within the past week Soucie was sentenced for an additional 18 months for 
income-tax evasion. 

As for restraint upon United States attorneys, the reverse has been true. We 
have constantly urged United States attorneys to be vigorous in their investiga- 
tion and prosecution in this area. Prior to indictment the matter is reviewed in 
the criminal division. This is true in all important and difficult cases. The 
reason is to obtain uniformity of application of the statute and to aid the United 
States attorney in any way possible. 

If you believe it is appropriate, I would appreciate your making the record of 
iccomplishment of the Department of Justice in this area a part of the record of 
your hearings. 

With best regards, 

Sincerely, 
WILLIAM P. Rogers, A/forney General. 


Mr. Wavtrer. Mr. Crete Anderson. 


STATEMENT OF CRETE ANDERSON, CHAIRMAN, SUBCOMMITTEE 
ON IMMIGRATION, NATIONAL AMERICANISM COMMISSION, THE 
AMERICAN LEGION 


Mr. Anprerson. Mr. Chairman and gentlemen of the committee, as 
Congressman Walter said, my name is Crete Anderson. My home is 
Canton, Ohio, Congressman Feighan’s home State. 

| appear before this committee in the « Apac ity of chairman—a posi- 
tion I have held, or an appointment I have hel 1 for the past 9 years— 
of the subcommittee on immigration, National Americanism Commis- 
sion, the American Legion. 

In accordance with the existing mandates of the American Legion, 
which I offer for the record— 

Mr. Warner. Make them a part of the record at this point. 
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(The documents referred to are as follows:) 


1957 NATIONAL CONVENTION OF THE AMERICAN LEGION HELD AT ATLANTIC 
City, N. J., SEPTEMBER 14-19, 1957 


RESOLUTION NO. 61 
Committee: Americanism. 
Subject : Oppose any weakening amendments to McCarran-Walter Act of 1952. 


Whereas the 38th Annual Convention of the American Legion enacted resolu- 
tion No. 5, the resolving clause reading as follows: 

“Resolwed, That the national convention of the American Legion in convention 
assembled at Los Angeles, Calif., September 3-6, 1956, inclusive, does hereby 
oppose any and all further attempts now being made, or which may be made, to 
weaken, destroy, or repeal the McCarran-Walter Immigration and Nationality 
Act, Public Law 414 of the 82d Congress, either by direct weakening amendments 
to the act or by any other legislative procedures” ; and 

Whereas this long-standing position of the American Legion in defense of our 
restrictive and protective immigration and naturalization laws has been strongly 
reaffirmed, at the 39th convention of the American Legion, by supporting resolu- 
tions from many departments across the Nation; and 

Whereas certain Members of the 85th Congress of the United States who have 
consistently attacked the McCarran-Walter Act, have expressed on the floors of 
the Congress, their intentions to renew these attacks when the 85th Congress 
reconvenes in January of 1958; and 

Whereas these advocates of a virtually “open door” immigration policy would 
destroy, weaken, or nullify the controls embodied in the national origins system ; 
weaken or destroy the protective safeguards established by the act, opening 
our gates to a flood of undesirable and dangerous aliens and further increase by 
hundreds of thousands the numbers of aliens admissible for permanent residence 
in the United States: Therefore, be it 

Resolved, That the national convention of the American Legion in convention 
assembled at Atlantic City, N. J., September 16-19, 1957, inclusive, reaffirms the 
long-standing position of the American Legion as set forth and expressed in 
resolution No. 5 of the aforementioned convention and calls on the Congress of 
the United States to refrain from enacting any legislation which would destroy, 
weaken, or expand the selective, restrictive, and protective provisions of Public 
Law 414 of the 82d Congress, known as the McCarran-Walter Act. 


1956 NATIONAL CONVENTION OF THE AMERICAN LEGION HELD IN LOS ANGELES, 
CaALir., SEPTEMBER 3-6, 1956 


RESOLUTION NO. 5 


Committee: Americanism. 
Subject : Oppose all legislation to repeal or weaken the McCarran-Walter Imimi 
gration Act. 

Whereas the American Legion since its organization in 1919 has advocated 
and supported protective immigration and naturalization laws limiting the 
number of aliens. admitted to the United States for permanent residence to a 
number that can be readily assimilated into our economy and way of life; and 

Whereas the American Legion actively supported the enactment of Public Law 
414, known as the McCarran-Walter Act, which was passed in 1952 by both bodies 
of Congress over a Presidential veto; and 

Whereas said act permits the admission of approximately 225,000 aliens for 
permanent residence under a provision of the act known as the national origins 
quota system; and 

Whereas said Public Law 414 contains the required protective safeguards to 
prevent the entrance into the United States of such undesirables as criminais, 
narcotic addicts, prostitutes, and all types of subversives who do not subscribe to 
our form of government; and 

Whereas the Congress of the United States has within recent years passed 
two laws which have admitted to the United States approximately 600,000 
refugees and nationals of certain countries, all of which have been outside and 
in excess of the allowable quotas under Public Law 414; and 

Whereas numerous bills have been introduced in the Congress of the United 
States which would destroy and weaken the protective safeguards of adequate 
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screening of aliens entering the United States, and otherwise opening our gates 
to a flood of undesirable aliens; and 

Whereas these bills would further destroy or alter and expand the national 
origins quota system which has been the basis of our immigration laws since 1924: 
Therefore, be it 


ResoWwed, That the national convention of the American Legion in convention 
assembled at Los Angeles, Calif., September 3—6, inclusive, does hereby oppose 
any and all further attempts now being made, or which may be made, to weaken, 
destroy, or repeal the McCarran-Walter Immigration and Nationality Act, 
Public Law 414 of the 82d Congress, either by direct weakening amendments to 
the act or by any other legislative procedures. 

Mr. Anpverson. In conformity with the long-time position of 
the American Legion with respect to our protective, selective, and 
restrictive immigration laws, it is a pleasure to have the opportunity 
on behalf of the American Legion to appear before this distinguished 
committee in support without qualification of H. R. 13311, Congress- 
man Walter’s bill. 

In so doing, the American Legion did not deem it necessary to pre- 
pare a lengthy analysis of the provisions of the bill which invariably 
is repetitious be fore a hearing committee for the reasons that I am 
certain will be obvious to the members of this committee. 

Although we have carefully studied and reviewed the provisions 
of these bills—and I refer principally to the preceding bill, H. R. 
ae ea since Congressman Walter, your distinguished chairman, 

ras one of the drafters of the Administrative Procedure Act, co- 
pis os of the W: alter-Mef Carran Immigration Act, our present immi- 
gration code, and when his party is in ‘the ma jority he has for many 
years served as chairman of the Subcommittee on Immigration and 
Nationality—the American Legion feels that the dr: afting and pre- 
senting of this essential corrective and curtailing legislation is in 
competent hands. 

As we interpret the bill, H. R. 13311, it is designed to clarify and 
expedite the administration of our immigration laws as they pertain 
to orders of deportation and exclusion. Provisions in the bill curtail 
the use of our courts, or, if you please, the misuse of our courts 
through capricious appeals from orders of deportation and exclusion 
for the purpose of delaying ad infinitum the execution and enforce- 
ment of those orders of deportation. 

There have been many glaring examples, some of them brought 
before this committee this morning, in that frustrating field. 

In respect to orders of exclusion, the bill contains provisions cur- 
tailing and limiting to a writ of habeas corpus an alien who has applied 
for the privilege of entr y to the United States and against whom an 
order of exclusion is entered upon his arrival ata port of entry. 

Certainly it seems to your witness and to the American Legion that 
an alien seeking the privilege of entry into the United States, and at 
that time owing his allegiance to a foreign nation and having pledged 
no allegiance to the United States, is certainly not entitled to recourse 
to the courts of the United States for relief or redress. 

Those are privileges and rights that belong to the citizens and the 
aliens residing in the United States, and it is a fantastic idea that they 
should be extended in that direction. 

The American Legion has long been aware of the problems and 
frustrations that confront our Immigration Service and its parent 
body, the Department of Justice, in their efforts in the field of deporta- 
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tions and exclusions. An almost insurmountable block—and in many 
instances, insurmountable—is that they must first find a haven for a 
deportee, a country that will receive him. That is only one of the 
many delaying, frustrating problems that confront them. _ 

To further compound these problems, slow down the machinery of 
the INS, does not seem to be to the American Legion a proper Amer- 
ican action. The toleration of these delaying, indiscriminate, and 
frivolous efforts to clutter up our courts solely to delay deportations 
and execution or enforcement of exclusions, should be stopped. 

The American Legion in conclusion, gentlemen, wholeheartedly 
supports Congressman Walter’s bill, H. R. 13311, and respectfully 
requests that. this committee take favorable action and that every 
effort possible be made to bring about passage of this vitally needed 
corrective law at this session of Congress. 

Thank you for the privilege of testifying. 

Mr. Waurer. Any questions ¢ 

Mr. Cueir. No questions. 

Mr. Water. We appreciate very much your assistance, Mr. Ander- 
son. 

Mrs. Erb? 


STATEMENT OF MRS. RAY L. ERB, CHAIRMAN, NATIONAL DEFENSE 
COMMITTEE, NATIONAL SOCIETY OF THE DAUGHTERS OF THE 
AMERICAN REVOLUTION 


Mrs. Ers. I am Mrs. Ray L. Erb, chairman, national defense com- 
mittee, National Society of the Daughters of the American Revolu- 
tion. 

Mr. Chairman and gentlemen of the committee, I am very grateful 
for the privilege of presenting this statement relative to H. R. 13311 
before the distinguished members of this subcommittee. 

I am speaking in favor of the resolution and for the following 
reasons : 

H. R. 13311, otherwise referred to as a bill to provide for judicial 
review of orders of deportation, reaflirms the law as stated and estab- 
lished many years ago, and reestablished by the present. Immigration 
and Nationality Act. 

Recent decisions of the Supreme Court have caused confusion and 
created loopholes permitting an alien who has been rejected under the 
immigration law to question the decision and bring suit against the 
Government to establish his claim to eligibility for admission. 

It is possible for such an individual to obtain, by court order, the 
necessary permission to enter the United States and wait for his 
hearing. ‘This may mean months or possibly years, thus giving time 
for any subversive activities which have planned to be accomplished. 
For this reason, the current possibilties hold great potential danger 
for the United States. 

Among the conclusions reached by the Committee on Un-American 
Activities from the testimony received in a series of hearings in 1957 
were the following: 

The Communist Party, through the American Committee for Protection of 


Foreign Born and the affiliate organizations of the American Committee for 
Protection of Foreign Born, has mobilized all of its resources to render ineffec- 
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tive the Immigration and Nationality Act and other legislation bearing upon 
the security of the United States. * * * 

Although various non-Communist organizations have advocated amendments 
to the Immigration and Nationality Act and other legislation concerning the 
security of the United States, the overwhelming mass of testimony and exhibits 
obtained by the Committee on Un-American Activities demonstrates that the 
spearhead of the overall drive for mutilation of this legislation is the Communist 
Party and its affiliates. 

* * * Many of the proposals made in the United States Congress for major 
changes in the Immigration and Nationality Act and other security measures 
coincide with the expressed objectives of the Communist Party. 

End of quote, and the source for that is Communist Political Sub- 
version, House Report 1182, Union Calendar 463, Committee on Un- 
American Activities, 85th Congress, Ist session, August 16, 1957. 

Regarding deportation of undesirable or dangerous aliens, there 
have been many cases when action was repeatedly delayed. ‘These 
delays have been possible because of various court decisions which 
certainly have been detrimental to the best interests of United States 
citizens. The present confusion permits an alien to take his case 
from one court to another just as long as finances permit. 

Again I refer to the same Un-American Activities Committee 
report: 

The Communist Party’s political subversion campaign has had two main 
objectives: First, to create a pressure for the repeal of immigration and 
security laws; and second, to prevent the deportation of individual Communist 
agents. * * * 

The Communist program was spelled out at the National Conference to 
Defend the Rights of Foreign Born Americans in New York City on December 
11 and 12, 1954. It recommended * * * Any noncitizen who has lived in the 
United States for 5 years or more should not be threatened with deportation for 
any reason whatsoever. 

H. R. 13311 as a public law would prevent mutilation of entrance 
requirements, sabotage of rules for deportation as specified in the 
Immigration and Nationality Act. It would cause to be extended 
to the alien, proper and fair consideration, and at the same time 
protect the security of the United States. 

, rv . . ° . . 2 . . . : 

The machinations of the undesirable alien for admission, or against 
deportation, would be exposed. 

In April 1958, the 67th Continental Congress of the National 
Society, Daughters of the American Revolution, adopted the follow- 
ing resolution: 

Whereas the Immigration and Nationality Act—McCarran-Walter Act—is the 
first line of defense which protects the Nation from Communist infiltration ; 
and 

Whereas ever since its enactment in 1952 this act has been the principal 
legislative target of the Communists, and its basic provisions have been circum- 
vented repeatedly by special enactments and interpretations; and 

Whereas the House Committee on Un-American Activities has thoroughly 
documented proof that destruction of this act is a major Communist goal; 

Resolved, That the National Society, Daughters of the American Revolution, 
reaffirm its support of the Immigration and Nationality Act and urge that this 
important protective legislation be preserved intact and be effectively enforced, 
and that the present policy of issuing special visas be stopped ; 

Resolved, That the National Society, Daughters of the American Revolution, 
commend Congressman Francis E. Walter for his courageous work in preserving 
this law and send him a copy of this resolution. 


oo 


H. R. 13311 calls for the same principles in action as the above 
resolution ; therefore, the National Society, Daughters of the American 
Revolution, approves of H. R. 13311. 
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Thank you, gentlemen. 

Mr. Water. Any questions / 

Thank you very much. 

Mr. Cuetr. Thank you, Mrs. Erb. 

Mr. Waurter. We are running very short of time. I think that 
we will hear from Mr. Rosenfield and ask the other witnesses to 
submit statements. 

Mr. Cnuetr. Mr. Chairman, may I make a suggestion to have the 
clerk contact the floor, because I understand the next order of business 
is arolleall. 


STATEMENT OF HARRY N. ROSENFIELD, CHAIRMAN, COMMITTEE 
ON IMMIGRATION AND NATIONALITY, SECTION OF ADMINISTRA- 
TIVE LAW, AMERICAN BAR ASSOCIATION 


Mr. Watrter. Mr. Rosenfield, I notice you say you represent the 
American Bar Association. 

Mr. Rosenrretp. Yes, Mr. Chairman. 

Mr. Watrer. You are now making your remarks as an individual 
and not as- 

Mr. Rosenrietp. I am not, sir. I am directing my remarks on the 
American Bar Association’s resolution, which is in substance directed 
to the same thing this bill is directed to. In other words, this resolu- 
tion, we believe, deals with this bill in substance, and my appearance 
here as chairman of the ABA committee on immigration and nation- 
ality has been authorized by the chairman of that section, Mr. Beelar, 
and by the chairman of the national committee, Mr. Arnold Levy. 

I am pleased also to be able to say, Mr. Chairman and gentlemen, 
that the two vice chairmen of my committee are here also, Wilbur 
Davis, of New York, and Mr. Jack Wasserman, of the District of 
Columbia. 

On page 2 of my statement you will see the resolution adopted 
in February of this year by the American Bar Association house of 
delegates. 

This means that this went from this committee to the council of 
the administrative law section, to the section of the administrative 
law section, to the board of governors, to the house of delegates; and 
this resolution appears on top of page 2, that: 





Whereas recent decisions of the Supreme Court of the United States have 
construed section 10 of the APA as applicable to deportation and exclusion 
orders * * *; and 

Whereas legislation has been introduced to restrict judicial review of deporta- 
tion and exclusion orders under said laws: Be it 

Resolved, That the ABA favors judicial review under section 10 of the Admin- 
istrative Procedure Act and 

Mr. Watrter. This bill implements section 10 of the APA. 

Mr. Rosenriexp. I beg your pardon, sir, it is our judgment that it 
affects it for three major reasons. 

We believe, first, that this bill is unnecessary. 

Secondly, the form of review provided in this bill is completely in- 
appropriate. 

And third, we believe specifically to the question you raised, Mr. 
Chairman, that this bill seriously and unwisely restricts judicial re- 
view now available under the Administrative Procedure Act. 
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Permit me to take each of those points in order, and I shall be 

‘eading only parts of my statement, Mr. Chairman. 

Would you give me permission to put the whole of it in the record ? 

Mr. Watrer. As if made? 

Mr. Rosenrietp. Asif made. Thank you very much. 

To date no showing has been made in any document or statement 
known to me which has been published that any radical revision of 
existing law is necessary, nor has proof been adduced at this hearing, 
Mr. Chairman, of any necessity for this bill. 

On the contrary 

Mr. Watrer. Did you hear the statement of the Assistant Attorney 
General ¢ 

Mr. RosEeNnFIELp. I was here at the very beginning. 

Mr. Hixirnes. Then you would take exception to the statement of 
the Assistant Attorney General ? 

Mr. Rosenrievp. I do, sir. 

On the contrary, the’ published official data all point in the other 
direction, that there is no major problem of abuse of the judicial 
process which needs legislative rectification. For example, the— 

Let me interrupt, Mr. Chairman, I haven’t had the benefit of the 
figures that the Service provided to the chairman of this committee. 

Mr. Watrer. You were examining them yesterday in Mr. Celler’s 
office. You did have an opportunity. 

Mr. Rosenrtevp. I didn’t have them before this statement was pre- 
pared. 

Mr. Cuetr. I have never seen them. So you are way ahead of me. 

Mr. Rosen¥Frevp. I am basing this on my own research that was pre- 
pared and mimeographed before. 

Mr. Waurer. You saw them before I did, actually. Mr. Celler gave 
them to you and I didn’t see them until this morning. 

Mr. Rosenrietp. My statement is still correct: I did not have the 
benefit of these in the preparation of this statement. 

Mr. Water. All right. 

Mr. Rosenrtetp. For example, the workload figures presented by 
the Immigration and Naturalization Service to the Congress in its 
1959 appropriations hearing earlier this year show a sharp decline of 
29 percent in exclusion and deportation hearings this year over last 
year. 

Commissioner Swing specifically called attention to a steady de- 
crease since 1954 in such hearings. 

The Service’s own figures show how infinitesimal a number of ad- 
ministrative hearings got into court. The sum total is 1.4 percent in 
my figures. 

I am delighted to say that these figures are apparently reasonably 
accurate, because they come out the same as the official figures. 

And let me point out, Mr. Chairman, if I may, that this 1.4 or 1.6 
percent represents the entire number of court actions and not those 
allegedly repetitious or dilatory, of which to date still no accounting 
has been made. I have the exact figures 

Mr. Water. On page 5 of your statement. 

Mr. RosenFELD. 153 in 1957. There was a 50-percent drop in the 
number of court cases in the last 4 years, from 368 to 153. This in- 
cludes all court cases. 
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Mr. Watrer. You take the position Mr. Celler does, that because 
there are just a few cases legislation isn’t necessary 4 

Mr. Rosenrirexp. ‘The point we make is that you don’t throw out 
the baby with the wash. The point is, it is unnecessary on the show- 
ing that it is unduly repetitious. 

We point out that the worst that can happen is 153 cases. 

There has been no showing what proportion of these are repetitious. 
At the worst, seven have been presented to this ¢ ommittee. 

Mr. Cuetr. The worst that can happen, my dear friend, is the 
destruction of America. Don’t kid me. With 150 of these bums and 
safe blowers running around the Nation, what are you talking about? 

Mr. Rosenrrecp. Mr. Chelf, you know better than I that every on 
of those can be in custody. 

Mr. Water. Come now, gentlemen. 

Mr. Rosenrietp. Mr. Chairman, may I say— 

Mr. Cuexr. I don’t care to say what I really think at this particular 
juncture. 

Mr. Rosenrievp. I am willing to say what I think, Mr. Chelf. 

Mr. Water. Gentlemen, gentlemen. 

Mr. Rosenrtevp. Mr. Celler’s figures give more accurate figures. 
If you wall look at the last column on page 6 in table 1, you will see 
what we are driving at as to the fact there is no issue before this 
anaroan 

In 1957 according to the Commissioner's own testimony there were 
three—— 

Mr. Water. Is that 13? 

Mr. Rosenrieip. I’m sorry, it is 13,168; it isn’t too clear there. 

In that year there were over 13,000 administrative hearings. Only 
76 habeas corpus petitions and deportations in the whole year, and 
only 22 appeals to the court of appeals. 

Thus we have a situation—— 

Mr. Cuetr. That is 22 too many. 

Mr. Rosenrieitp. This doesn’t mean they are all wrong, Mr. Chelt 
You are a lawyer and you know that of 22, half may be right. 

Mr. Cuexr. Could be, but I doubt it ser oniee 

Mr. Rosenrrecp. But you don’t know. 

Mr. Water. Then let’s say there are only 11. 

Mr. Cuetr. Say it is 5; it is 5 too many. 

Mr. Rosenrrep. What I am saying is, this committee doesn’t know, 
and the figures have never been presented, 

Furthermore, Mr. Chairman, there has been an erroneous con 
ception that this doesn’t apply to the little guy. This bill has a 
built-in guaranty for increasing congestion in “the courts of appeals 
by virtue of the statute of limitations for 6 months. 

At present, as we have shown, aliens and their representatives 
rarely seek judicial review. They and the Service try to work out 
some administrative remedy which will avoid the necessity of court 
action, whether it is a pardon, whether it is getting documents—a 
whole variety of things which this committee approves in its process 
of considering private bills. 

But under the 6-month limitation, the only way to assure protec- 
tion of the alien, if the administrative remedy does not work out, 
is to file suit in the court of appeals within the 6 months. 
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Thus, under this bill, thousands of cases which now don’t get into 
court will have to get into court. 

Mr. Watrer. Why would they have to? 

Mr. Rosenrtep. It is the only way to protect them. 

Mr. Watrer. Wait a minute, now. At the end of the adminis- 
trative process, that is the end of it. 

Mr. Rosenriebp. It isn’t. 

Mr. Watrter. It is now. 

Mr. Rosenrievp. It isn’t under this bill. The final order of depor- 
tation is necessary before he can go into 243 (h). So you cannot start 
the administrative process until you get the order of deportation. 
And if the order of deportation is in existence for 6 months, and you 
haven’t brought your suit, you are out of court. So that any lawyer, 
including the five dist inguished lawyers on this subcommittee, repre- 
senting a person in this position, would automatically say, “You have 
got to preserve your rights by going into court.” And the result will 
be that thousands of cases will be presented to the courts under this 
bill which never get into court now and shouldn’t get into court 
because they can be handled otherwise. 

This, then, i is the way which the ABA sees the situation 

Mr. C HELF. That’s not the way we see it; we see it differently. 

Mr. Rosenrievp. I am trying to summarize our own, Mr. Chelf, 
forgive me. I say “we” in the American Bar Association. 

Mr. Cuetr. You mean all of them? They have authorized you to 
come in here and say what you are saying? 

Mr. Rosenrietp. As much as the DAR for Mrs. Erb and the Ameri- 
can Legion. I have been authorized by the official bodies of the 
American Bar Association, to wit, Mr. Donald C. Beelar, chairman 
of the American Bar Association’s section of administrative law, and 
Mr. Arnold Levy, chairman of the national committee. 

Mr. Cuetr. That’s two. 

Mr. Rosenrietp. Pursuant to the bar house of delégates resolu- 
tion to oppose legislation to restrict judicial review of deportation 
and exclusion orders. 

Mr. Cuetr. That’s all. 

Mr. Rosenrievp. It’s as much as anything you can have, Mr. Chelf. 

Mr. Curtr. I said I am speaking for myself. 

Mr. Watrer. Gentlemen, let’s go on. 

Mr. Rosenrietp. Mr. Chairman, there is an allegation here that I 
don’t nari the body I have stated——— 

Mr. Cuetr. I don’t think he does, and you will never change my 
mind today, tomorrow, next week or any time. I know you pretty 
well. 

Mr. Rosenrtevp. I regret that, Mr. Chelf. 

Mr. Cuexr. I don’t regret it. 

Mr. Waurer. Of course, what upsets Mr. Chelf, Mr. Rosenfield, is 
that when you were on the President’s Commission To Study the 
Immigration Laws, every witness, or at least 50 percent of the wit- 
nesses you called were against the law or under order of deportation. 
Mr. Chelf is upset every time he thinks of that. 

Mr. Rosenrieip. Mr. Chairman, I would like to deal with that an- 
other time. But I am here in a representative capacity. 

Mr. Wavrer. I want to hear you. 
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Mr. Rosenrievp. And I will be glad to—— 

Mr. Cuexr. Mr. Chairman, I am sorry for the interruption. 

Mr. Rosenrtexp. I don’t want to get into any other controversy now, 
but I will be glad to do it any other time. | 

This, then, is the scope of the problem as we in the bar association 
see It. 

First, a total of 14,541 administrative hearings in deportation and 
exclusion in fiscal year 1956. 

Second, a total of only 153 to 210 cases filed in the district courts 
in fiscal year 1957, or a maximum of 1.4 percent of all these cases that 
ever got into court, good or bad. 

And third, a constantly declining number of cases getting into 
court under present law. 

We don’t think this is an emergency requiring legislative reversal 
of existing law. We find it difficult to understand how this situation 
can be regarded as a problem even worthy of congressional concern. 

Mr. Wa.rer. Now | am gomg to have to say something. I think 
it is worthy of congressional concern for the reasons advanced by 
the Attorney General of the United States plus the fact. that I just 
don’t like to see people like Heikkila and the rest of these bums walk- 
ing around the United States at liberty, that’s all. 

Mr. Cuetr. This gentleman’s attitude here today is a reflection 
on this entire committee and the Congress of the United States. It is 
typical. 

Mr. Rosenrievp. I beg your pardon. 

Mr. Chairman, were we permitted, the American Bar Association, 
to express whether we think the-—— 

Mr. Cuetr. Excuse me, Mr. Chairman, I am leaving the room, 
lam getting angry. 

Mr. Rosenrietp. Mr. Chairman, I only want to say—— 

Mr. Cuetr. Say what you want to. You are not going to say it 
before me because I’ve heard enough from you. 

Mr. Rosenrtexp. I am sorry that Frank feels the way he does, Mr. 
Chairman. I don’t know what got him upset, but this is a matter for 
his own judgment. 

Mr. Watrer. He is not sure you speak for the American Bar, and 
if you do, it is the manner in which you got there, because you were 
the head of the Lawyers Guild at one time. 

Mr. Rosenrretp. [ beg your pardon. This is untrue. 

Mr. Water. All right. Goahead. I want to hear what you have 
to say, because you know something about this. 

Mr. Rosrenrtetp. The conclusion is inescapable, in our judgment, 
that from officially published data there is no need for legislation 
such as H. R. 13311. 

Secondly, we believe H. R. 13311 is inappropriate in immigration 
matters for three major reasons : 

First, this bill adopts the basic pattern of the 1950 act which pro- 
vides for direct appeal to the court of appeals, 1 of the 11 courts of 
appeals, instead of to 1 of 94 district courts. 

The 1950 act is geared to what are customarily large litigations 
involving great sums of money, substantial records and powerful con- 
flicting private interests. None of these considerations prevail in the 
overwhelming proportion of immigration matters. 
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Secondly, appeal to a court of appeals is too costly for aliens, the 
overwhelming majority of whom are poor. 

And thirdly, appeal directly to the court of appeals i in immigra- 
tion matters flies in the face of the clear and unequivocal purpose 
of the 1950 statute. 

The legislative history of that act shows that Congress had two 
major purposes for its enactment. These purposes come from the 
House and Senate report and from Senator McCarran’s statement 
on the floor. 

The first, to avoid the necessity for a three-judge district court; 
and the second to eliminate the direct t appeal to the Supreme Court. 
Neither of these reasons is pertinent here. 

In fact, this bill directly contravenes the first purpose which was 
to relieve the load on multiple- member courts. 

The present practice in judicial review in these cases provides for 
a single district court judge to hear and decide the case. In 1957 
there were 97 habeas corpus deportation cases; +1 of these were dis- 
missed by consent before trial; 44 others which were contested were 
rendered judgment before trial. Thus in fiscal 1957, 87 percent of 
all immigration habeas corpus petitions were disposed of by a single 
judge in the district court without trial. 

Mr. Water. All of which were brought frivolously. 

Mr. Rosenrietp. No, sir, that doesn’t nee essarily follow. They 
may have been dismissed for other reasons, such as administrative 
remedies that were being taken. 

This bill would require all of these cases—— 

Mr. Watrer. That isn’t our information. 

Mr. Rosenrrevp. If it isn’t, I withdraw it. 

Mr. Watrer. Go ahead, that’s all right. 

Mr. Rosenrtevp. This bill would require all of this 87 percent to 
come before the three-member court of appeals, patently frustrating 
the congressional purpose for adopting the 1950 statute. 

Another indication of the additional congestion which this bill 
would place upon the courts of appeals appears in the number of 
appeals from district courts to the courts of appeals in such cases. 

If you will look at the table I have on page 6 you will find that over 
the past 4 fiscal years only one-third to one- sixth of all habeas corpus 
petitions in deportations reach the court of appeals. 

This bill would require all of them to go there. 

In our judgment, the added congestion in the court of appeals that 
would result from this bill is as inexcusable as it is pointless. 

Thus, Mr. Chairman, and gentlemen, even if there were a need 
for some legislation to cope with this alleged problem, a need we have 
shown to have been unproven thus far, the particular method of review 
proposed by this bill is singularly inappropriate to the situation. 

Lastly, Mr. Chairman, my third major proposition is that this 
bill seriously and unwisely restricts judicial review now available 
under the Administrative Procedure Act. 

You have already seen the ABA resolution. We believe there are 
10 forms of restrictions. It hinders and therefore limits efforts by 
aliens to obtain justice by placing review in a court where legal fees 
and court costs are much gre: iter and where expenses for lawyers’ 
maintenance and travel time smount up. 
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Secondly, it obstructs and limits judicial review by restricting jyudi- 
cial review to only 11 courts in faraway cities instead of the present 
nearby 94 district courts. 

Third, it wipes out section 10 of the Administrative Procedure Act 
by making the 1950 act the sole and exclusive procedure for judicial 
review for deportation. In so doing, the bill negates the decision of 
the Supreme Court in Shaughnessy v. Pedreiro. 

Further, it denies an alien subject to an exclusion order, the right 
to a declaratory judgment proceeding despite the contrary holding 
of the Supreme Court in Tom We Shung i in 1956. 

Mr. Hype. Prior to that time, however, throughout the previous 
history of jurisprudence in this country, declaratory procedure did 
not rely on habeas corpus. 

Mr. Rosenrieip. That is correct. 

Mr. Hyoe. Prior to that time nobody had been unreasonably de- 
prived of any rights or remedies, had they ? 

Mr. Rosenrievp. That isn’t so, Mr. Hyde, because what about a re- 
turning resident? A man who has lived in the country for 50 years, 
a returning resident alien ¢ 

This provision would apply to him, who is excluded on return 

Mr. BesterMAn. Under the general law, Mr. Chairman, the return- 
ing resident alien is subject to all grounds for exclusion. The only 
thing he is not subject to is quota limitation. 

Mr. Rosenrievp. That is the point Iam making. 

Mr. Watrer. You are wrong that this bill violates the Administra- 
tive Procedure Act. Under section 10 of the APA, I quote: “the 
form of proceedings under the act for judicial review shall be any 
special statutory review proceeding relevant to subject matter in any 
court specified by statutes.” This bill specifies that review procedure. 

Mr. Rosenrreip. Notice what I have said, sir. I said it denies an 
alien, subject to an exclusion order, the right to a declaratory judg- 
ment proceeding despite the contrary holding of the Supreme Court. 
It denies what he now has. 

Mr. Watrer. That’s right. There once again, in the Shung case, 
the Supreme Court was legisl: ating. But I think what we are doing 
here is implementing section 10 of the Administrative Procedure Act 
by spelling out the provisions for judicial review. 

Mr. Rosenrrevp. That isn’t what the committee said before, as the 
chairman of this committee testified before. 

Mr. Watrer. I know what he testified to. 

Mr. Rosrenrievp. I am not speaking of you, sir, I am talking of Mr. 
Celler. 

Five, it nullifies the decision of the Supreme Court in Pedreiro, if 
the second sentence of section 106 (c) is interpreted to make habeas 
corpus the exclusive remedy in deportation. Else, what is the purpose 
of this sentence, which was not present in section 3 of H. R. 12487, 
since if it does not mean that habeas corpus is exclusive it is sheer 
surplusage ? 

Mr. Brsrerman. I submit this is a moot point, Mr. Chairman, be- 
cause there is admittedly a clerical error in the placement of that pro- 
vision in the bill. 

Mr. Rosenrievp. It may be a clerical error, Mr. Chairman, in place- 
ment, but I bring to your attention that placement isn’t the only thing. 
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If the main clause of this sentence implies that this habeas corpus is 
exclusive, my point still prevails, Now, I don’t say which it is, Mr. 
Chairman. I don’t know. I am sure this committee is perfectly 
capable of making its judgment clear, but if it is exclusive, then it de- 
prives a person under deportation order of declaratory {PagMenin 

Mr. Waurer. I think the habeas corpus is made exclusive in ex- 
clusion proceedings. There is, of course, no limitation, otherwise it 
would be unconstitutional. 

Mr. Rosenrievp. Of course, but so far as it reads, even as Mr. Bester- 
man indicates his correction, it is still subject to the question of 
whether it is the only method. 

Six, it curtails judicial review through eliminating presently avail- 
able venue in the District of Columbia. This is specifically contrary 
to the 1950 act itself, which now becomes the basis for review. 

Seven, it complicates and restricts the rights of citizenship claim- 
ants in seeking judicial review, and for nonfrivolous litigation, it 
actually causes ‘prolonged and repetitious litigation. 

Eight, it deprives aliens of the right of judicial review of illegal 
deportation, if section 106 (b) is interpreted to deny judicial review 
not only to aliens who have voluntarily departed but also to those 
whose departure was due to deportation, where such deportation was 
illegal. 

If this interpretation prevails, the bill would nullify the ruling in 
the circuit court case of 1952 in Kohoris v. Johnson. 

Nine, it limits judicial review through applying the doctrine of res 
judicata to further habeas corpus or review proceedings, with speci- 
fied exceptions. 

Here, again, the proposed legislation is unnecessary because the 
courts themselves have already taken care of any problem which may 
exist through rulings that prevent unnecessary or unjustified repeti- 
tive habeas cor pus or review proce edings. 

To save you time, Mr. Chairman, I won’t read the rest of this 
where I have documented that by Supreme Court decisions going back 
many years. 

Finally, 10, it restricts the alien’s taking of 

Mr. Hype. Have the courts followed that? 

Mr. Rosenrietp. They have when the issue has been raised by the 
Department. They followed it only as late as 1957 in footnote 23, 
Mr. Hyde. If you look at that, it—— 

Mr. Hype. It appears that many of the lower courts have not. 

Mr. Rosenrrevp. This was a circuit court case. In this case the 
court said that an alien has the right to only one action, either habeas 
corpus or declaratory judgment. Dismissal of the determination of 
the previous habeas corpus and declaratory judgment petition was 
final and determinative of this issue. 

I cite you Rystad against Boyd by the Supreme Court. There is 
no question on this issue, 

And finally, 10, it restricts the alien’s taking of judicial review to a 
6-month period. Although this is better than the 60- day period of 
the previous bill, it is still an unre asonably short period on immigra- 
tion matters. Most statutes of limitations in Federal matters are 
much longer than 6 months, and it is hard to see why a discrimina- 
torily short one should be applied in this instance. 
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This is all the more objectionable when compared with the complete 
absence of any statute of limitations on the time within which the 
Government may institute deportation proceedings against an alien. 

Mr. Chairman and gentlemen, for the reasons herein indic ated, the 
American Bar Association oe the enactment of H. R. 13311 and 
urges this subcommittee to reject any encroachments on presently 
available judicial review of deportation and exclusion orders and to 
extend rather than limit the applicability of the Administrative Pro- 
cedure Act to administrative proceedings. 

Mr. Chairman, thank you for the privilege of testifying. 

I wish I could express in some way to Mr. Chelf, personally, my 
distress at 

Mr. Water. Why don’t you try that, instead of with us? 

Mr. Rosenrievp. I just wanted you to know that I am distressed 
that he feels upset at anything I have said. 

I shall, of course, try to see Frank, personally. 

Mr. WALTER. Any questions, further questions ¢ 

Mr. Hype. Just one thing, Mr. Rosenfield. ‘The numbers here seem 
to me to be irrelevant. The question is whether or not there is an 
abuse. Because if there is an abuse and it is found that it can be freely 
used, made use of, then those numbers can very well go up just as 

-apidly, more -apidly than you indicate in your statistics. 

Mr. Rosenrirevp. Mr. Hyde, I am awfully glad you raise this ques- 
tion because I think this committee has a tough problem ahead of it. 
And frankly, I don’t envy this committee. 

There is a legal difference of opinion between Government and 
other people involved, people who, by the way, are not involved in 
immigration cases. 

I may say if you want for the record, I haven’t one single such case 
in the courts, so this doesn’t affect me one way or the other. 

I think the question as to whether there is an abuse is subject to 
statistical analysis. Where you have approximately 15,000 cases a 
year under administrative hearings and approximately 150 a y 
which even get into court, not to say how many of them stay, in ¢ fa 
for trial, not to say how ‘many of them get in the position in which 
the Government is ‘alleged to be wrong; where you have a drop from 
15,000 to 150 maximum, it seems to us that this is'relevent to abuse. 

Sure, there are some people who are trying to gyp the Government 
out of things. But what we are trying to say is that this kind of a 
bill will force ev erybody into court for the protection of rights. 

Mr. Watrer. No, no. We are making the courts available. ‘We don’t 
force people to go into courts. You don’t force people to go to the 
Supreme Court of the United States just because there is one. You 
don’t force people to go into the courts of original jurisdiction merely 
because they are in existence. 

Mr. Rosenriecp. Of course not, but when you bar them, unless they 
do go in, you require the people who represent them to bring them 
into court. And this body will understand that better than non- 
lawyers. 

What we are saying, Mr. Chairman and Mr. Hyde, is for a 
miniscule number of cases—which for the sake of argument I am 
willing to admit are available; I haven’t seen them yet, I haven’t 
studied the seven cases submitted to this committee—but I am saying 
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for a miniscule number of cases you are forcing thousands to go into 
court. 

This committee, I am sure, doesn’t want it and nobody else wants it. 

Mr. Hype. Mr. Rosenfield, one case can reveal a loophole in the law 
which should be closed. For example, like the Mallory case. One 
case. It is not a question of whether there are 1, or 100, or 1,000. If 
the one case reveals that the law has a loophole in it which should 
be remedied, that is sufficient. 

Mr. RosENFieLD. Suppose I were to say to you, Mr. Hyde, that rule 
57 now permits declaratory judgment to be expedited on the request 
of the Government? And there hasn’t been one instance in the courts 
of the District of Columbia in which the Government has asked to 
expedite the case. 

The existing law permits rectification of the situation. 

IT am talking asa technical lawyer on the case. 

The existing law permits dealing with this case where there are 
bad people seeking to abuse it. 

Let me point out that the last offic ially published figures in the 
antitrust report of the Department of Justice shows 32 cases over 
3 years old. That is within the jurisdiction of the Judiciary Commit- 
tee. I haven't heard any effort to try to cut them down. 

Mr. Watrer. What do you do about it? It takes 38 months to try 
a case in my district. What do you do? 

Mr. Rosenrietp. Your committee has a problem for consideration. 

Again, let me thank you very much, Mr. Chairman. 

Mr. Watter. Thank you, Mr. Rosenfield. I must apologize to the 
others, but I particularly wanted to hear Mr. Rosenfield and Mr. 
Wasserman because it is worth while to hear people who know what 
they are talking about. 

We are having a rolleall right now. If you will file your state- 
ments, I am sure that at least some of them will be examined very 
carefully. 

(The statement of Mr. Rosenfield is as follows :) 


STATEMENT IN BEHALF OF AMERICAN BAR ASSOCIATION ON H. R. 13311 py HARRY 
N. ROSENFIELD, CHAIRMAN, COMMITTEE ON IMMIGRATION AND NATIONALITY 
SECTION OF ADMINISTRATIVE LAW, AMERICAN BAR ASSOCIATION 


I appear to represent the American Bar Association in opposition to H. R. 
13311. I am Harry N. Rosenfield, a lawyer with offices at 1735 De Sales Street 
NW., Washington, D. C., and testify as chairman of the committee on immigra- 
tion and nationality of the section of administrative law of the American Bar 
Association. My appearance here is on authorization of Mr. Donald C. Beelar, 
chairman of the American Bar Association’s section of administrative law, and 
Mr. Arnold Levy, chairman of the national committee. I am pleased to be able 
to say that the two vice chairmen of the committee on immigration and nation- 
ality are here also, Wilbur B. Davis of New York and Jack Wasserman of the 
District of Columbia. 

At the ABA’s midwinter meeting held this past February in Atlanta, Ga., the 
house of delegates approved the following resolution opposing legislation to 
restrict judicial review of deportation and exclusion orders: 

“Whereas recent decisions of the Supreme Court of the United States have 
construed section 10 of the Administrative Procedure Act as applicable to de- 
portation and exclusion orders under the immigration and nationality laws of 
the United States ; and 

“Whereas legislation has been introduced in the Congress to restrict judicial 
review of deportations and exclusion orders under said laws: Be it 

“Resolved, That the American Bar Association favors judicial review, under 
section 10 of the Administrative Procedure Act, of deportation and exclusion 
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orders under the immigration and nationality laws of the United States and that 
the section of administrative law be authorized and directed to oppose legisla- 
tion designed to restrict judicial review of such orders.” ?* 
We believe that H. R. 13311 falls within the scope of this resolution and there- 
fore opposes its enactment. 
I shall address myself to three major propositions : 
(1) H. R.13311 is unnecessary ; 
(2) The form of review proposed by H. R. 13311 is inappropriate; and 
(3) H. R. 13311 seriously and unwisely restricts judicial review from 
orders of deportation and exclusion now available under the Administrative 
Procedure Act. 
I, H. R. 18311 IS UNNECESSARY 


No showing has been made in any statement or document published to date, 
which is known to me, that any such radical revision of existing law as proposed 
by H. R. 13311 is necessary. A bare conclusion that such legislation is necessary 
to avoid repetitious and dilatory litigation has been expressed on several occa- 
sions by various officers of the Government, but—to the best of my knowledge— 
not once has proof of any kind been publicly adduced to document the claim of 
need for such legislation. 

On the contrary, the published official data all point in the other direction, that 
there is no major problem of abuse of the judicial process, which needs legis- 
lative rectification. For example, the workload figures presented by the Immi- 
gration and Naturalization Service to the Congress in its 1959 appropriations 
hearing earlier this year show a sharp decline in exclusion and deportation hear- 
ings this year over last year. In 1956 special inquiry officers conducted 5,392 
exclusion hearings, but less than two-fifths that number (only 2,117) in 1957. 
Likewise, the number of deportation hearings fell from 16,336 in 1956, to 13,168 
in 1957.2. Nor is this 29-percent decline in 1 year a freak figure, because Com- 
missioner Swing in the 1958 appropriation hearings specifically called attention 
to “a steady decrease since 1954’’ in exclusion and deportation hearings.’ 

The Service’s own figures show how infinitesmal a number of these administra 
tive hearings get into court. According to its annual report for 1957, there were 
a total of 14,541 hearings by special inquiry officers in the fiscal year ending 
June 30, 1957, comprising 12,424 in deportation and 2,117 in exclusion.‘ Yet, 
according to the same report, during that fiscal year only 8 exclusion cases and 
97 deportation matters ended up in habeas corpus proceedings.® This means 
that although there were 14,541 exclusion and deportation administrative hear- 
ing in fiscal year 1957, only 105 got into court in habeas corpus proceeding—or 
seven-tenths of 1 percent. 

In fairness, I should call your attention to the fact that the immigration 
and naturalization’s published data does not give the numbers of declaratory 
judgment actions. However, the Administrative Office of the United States 
Courts has provided me with statistics showing that in fiscal years 1956 and 1957 
the number of declaratory judgment actions growing out of immigration was 
almost precisely identical with those in habeas corpus.° Therefore, applying 
this ratio to the Service data, we see that a total of only 1.4 percent of all exclu- 
sion and deportation cases got into court in habeas corpus and declaratory judg- 
ment. And this 1.4 percent represents the entire number of reported habeas 
corpus petitions and declaratory actions in deportation and exclusion, not the 
allegedly repetitious or dilatory ones, as to which no public accounting has thus 
far been made. 

Not only is the total percentage of court cases very small, but the actual gross 
number has been declining steadily since 1954. According to figures provided me 
by the Administrative Office of the United States Courts, the total number of both 
habeas corpus and declaratory judgment cases reported as such by the clerks of 
the Federal district courts as having been filed in the past 4 fiscal years dropped 
from 368 in fiscal year 1954, to 277 in fiscal year 1955, to 227 in fiscal year 1956, 
to 153 in fiscal year 1957. 


210 AD. Law Bull. 15 (winter-spring issue, 1958). 

2 House Appropriations Committee, 85th Cong., 2d sess., hearings on Department of 
Justice Appropriations for 1959, p. 203. 

*Thid , 85th Cong., 1st sess., p. 160. 

INS Report, 1957, p. 13. 

5 Ibid.. table 49, p. 81. 

*In addition, clerks of courts reported some undifferentiated immigration cases which 
cannot readily, from the records in the Administrative Office, be allocated to either 
category. 
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Thus in a period of 4 years, the actual total number of court cases reported 
as habeas corpus and declaratory judgment actions has dropped over 50 percent. 

Other official sources of comparable data also confirm our conclusion that 
H. R. 13311 is quite unnecessary and that there is no showing of a major 
problem of unduly repetitious or dilatory litigation. In his 1957 annual report, 
the Director of the Administrative Office of the United States Courts says: 

“The writ [of habeas corpus] was used to test the validity of deportation 
orders in 76 cases in 1957 compared with 114 in 1956, thus continuing the steady 
decline in these cases since 1952 when 346 petitions were filed. * * *”’ 

I have been able to obtain statistics on appeals to courts of appeals only on 
habeas corpus petitions in deportation. In the past 4 fiscal years, this is what 
the picture looks like: 





TABLE I 
Fiscal years 
1954 1955 1956 1957 
Administrative hea‘ings in deportation !.._............-]-.-...-----.]---------- 16, 335 13, 168 
Habeas corpus petitions filed in U. 8. district courts 2... 302 173 114 
Appeals from U. 8. district courts to U. 8. court of ap- 
peals on habeus corpus in deportation.?_............-- 52 44 29 22 





1 See note 2, supra, Immigration and Naturalization Service. 
3 Data provided by Administrative Office of the United States Courts. 


Thus, taking 1957 as an example, out of 13,168 administrative hearings, we 
get only 76 district court petitions and a mere 22 appeals, in habeas corpus 
petitions involving deportation. It is significant that in the same period in 
which habeas corpus cases arising out of deportation orders declined by 78 
percent, habeas corpus petitions in other matters remained re!atively stable at 
a high rate.* 

It is also of interest that criminal proceedings arising out of immigration 
matters dropped from 15,797 in 1954 to 2,302 in 1957,° or a decline of over 85 
percent in a few years. 

On the other hand, H. R. 13311 has a built-in guaranty for increasing con- 
gestion in the courts of appeals, in the 6-month statute of limitations. At 
present, as we have shown, aliens and their representatives (including volun- 
tary agencies) rarely seek judicial review. They and the Service try to work 
out some administrative remedy which will avoid the necessity of court action. 
But under the 6-month limitation, the only way to assure protection to the 
alien, if the administrative remedy does not work out, is to file suit in the court 
of appeals within 6 months. Thus, the bill could flood the already congested 
eourt calendars with thousands of lawsuits which would never have been 
brought under existing law. 

This, then, is the scope of the problem: 

First: A total of 14,541 administrative hearings in deportation and exclusion 
in fiseal year 1957; 

Second: A total of only 153 to 210 cases filed in the district courts in fiscal 
year 1957 (depending on the source of the data), or a maximum of 1.4 percent 
of all deportation and exclusion cases which even got to court; and 

Third: A constantly declining number of cases getting into court, under 
present law. 

Does this look like an emergency requiring legislative reversal of existing 
law? We think not. We find it difficult to understand how this situation can 
be regarded as a problem even worthy of congressional concern. The con- 
clusion is inescapable from officially published data that there is no need for 
legislation such as H. R. 13311. 


*P. 91; see also table C—2, p. 174. 
8 Thid., p. 93. 
*Ibid., p. 100, 102. 
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Il, THE FORM OF REVIEW PROPOSED BY H. RB. 13311 IS INAPPROPRIATE TO IMMIGRATION 
MATTERS 


At present, an alien seeking judicial review from orders of deportation or 
exclusion may file suit in one of 94 Federal district courts.” On the other 
hand, H. R. 13311 would require such suit to be filed in one of only 11 courts of 
appeals, pursuant to the act of December 29, 1950 (5 U. 8. C. 1081). 

There are at least three major reasons why the procedure prescribed in H. R. 
13311 would be inappropriate to immigration matters: 

(1) H. R. 13311 adopts the basic pattern of the 1950 act which provides for 
direct appeal to the court of appeals. That 1950 act is geared to what are 
customarily large litigations involving great sums of money, substantial records, 
and powerful conflicting private interests. None of these considerations pre- 
vail in the overwhelming proportion of immigration matters. Just a look at 
the laws mentioned in the 1950 act demonstrates the obvious difference: the 
Federal Communications Act, the Packer and Stockyards Act, the Perishable 
Agricultural Commodities Act, the Shipping Act, the Intercoastal Shipping Act, 
and the Atomic Energy Act.” 

(2) Appeal to a court of appeals is too costly for aliens, the overwhelming 
majority of whom are poor. Legal fees and expenses in courts of appeal are 
greater. Court of appeals litigation is not for a poor man. 

(3) Appeal directly to a court of appeals in immigration matters flies in the 
face of the clear and unequivocal purpose of the 1950 statute. The legisla- 
tive history of that act shows that Congress had two major purposes for its 
enactment : 

(a) To avoid the necessity for a three-judge district court, which was re- 
quired by the Urgency Deficiency Act of 1913; and 

(b) To eliminate the direct appeal to the Supreme Court.“ Neither of these 
reasons is pertinent here. In fact, H. R. 13311 flatly and directly contravenes 
the first and primary reason for the 1950 act, to relieve the load on multiple- 
member courts. 

Present practice in judicial review of deportation and exclusion orders pro- 
vides for a single district court judge to hear and decide the case. The 1957 
Annual Report of the Director of the Administrative Office of the United States 
Court reveals that there were 97 deportation habeas corpus cases in 1957; of 
these, 41 were dismissed, by consent before trial, and in 44 other contested cases 
judgment was rendered before trial.“ Thus in fiscal year 1957, ST percent 
of all immigration habeas corpus petitions were disposed of by a single judge 
in the district court without trial. Despite the small number of cases involved, 
and the splendid record of expeditious judicial administration, H. R. 13311 
would require all of these cases to be heard by a three-judge panel in the court 
of appeals—thus patently frustrating the congressional purpose for adopting the 
1950 statute. 

Another indication of the additional congestion which H. R. 13311 would 
place upon the multimember courts of appeals appears in the comparison of the 
number of habeas corpus petitions filed in district courts in the past 4 fiscal 
years with the number of appeals from the district courts to the courts of ap- 
peals in such cases in that same period. In table I, supra page 6, we find that 
over the past 4 fiscal years only one-third to one-sixth of all habeas corpus pe- 
titions in deportation reach the courts of appeals and require the attention of 
multimember courts. Under H. R. 13311 all cases filed would require multi- 
judge action. 

The added congestion in the courts of appeals that would result from the en- 
actment of H. R. 13311 would be as inexcusable as it is pointless. The two 
courts of appeals which would get the most appeals are the second and the 
ninth, on the basis of past experience—and yet, as the Administrative Office 
Director’s report shows, these two particular courts are among the most con- 
gested of all.* In fact, the congestion in these two courts has been increasing 


1 There are 86 districts in which the court has purely Federal jurisdiction ; in addition, 
there are Federal courts in the District of Columbia, Guam, Canal Zone, Virgin Islands, 
and 4 in Alaska. 

11 See act of December 29, 1950, sec. 2, 5 U. S. C. 1032. 

2H. Rept. 2122 on H, R. 5487, Sist Cong., 2d sess., PR: 2-4; S. Rept. 2618, 8ist Cong.. 
2d sess., on H. R. 5487, pp. 2-4; statement of Senator McCarran (vol. 96, Congressional 
Record, p. 16626, Dee. 15, 1950). 

13 Report, pp. 182-183. In criminal immigration cases, 94.2 percent of all cases were 
disposed of on plea of guilty or not contended, p, 222. 

4 Ibid., p. 69. 





JUDICIAL REVIEW OF DEPORTATION AND EXCLUSION ORDERS 59 


at a rate up to twice as high as the rate of increase in civil cases in the district 
courts.” 

Thus, even if there were a need for some legislation to cope with this alleged 
problem—a need we have shown to be unproven thus far—the particular method 
of review proposed by H. R, 13311 is singularly inappropriate to the situation. 


Ill. H. R. 13311 SERIOUSLY AND UNWISELY RESTRICTS JUDICIAL REVIEW NOW 
AVAILABLE UNDER THE ADMINISTRATIVE PROCEDURE ACT 


I have already presented to this committee (p. 2, supra) the resolution of 
the American Bar Association favoring judicial review of deportation and 
exclusion orders under section 10 of the Administrative Procedure Act, and 
opposing legislation designed to restrict such review. 

H. R. 13311 would limit present judicial review in at least 10 respects: 

(1) It hinders and therefore limits efforts by aliens to obtain justice by 
placing review in a court where legal fees and costs are much greater, and 
where expenses for lawyer’s travel, maintenance, and travel time mount up. 

(2) It obstructs and therefore further limits efforts to obtain judicial review 
of allegedly improper administrative action, by restricting judicial review 
to only 11 courts, in faraway cities, instead of the present nearby 94 district 
courts ; 

(3) It wipes out section 10 of Administrative Procedure Act, by making the 
1950 act “the sole and exclusive procedure” for judicial review for deportation 
(sec. 106 (a), H. R. 13311). In so doing, the bill negates the decision of 
the Supreme Court in Shaughnessy v. Pedreiro (349 U. S. 48, 75 S. Ct. 591, 99 
L. Ed. 868 (1955) ) which held that the APA’s provisions on judicial review were 
applicable to deportation proceedings under the present immigration law; 

(4) It denies an alien, subject to an exclusion order, the right to a declaratory 
judgment proceeding (sec. 106 (b), H. R. 13311), despite the contrary holding 
of the Supreme Court in Brownell v. Tom We Shung (352 U. 8S. 180 (1956) ) ; 

(5) It nullifies the decision of the Supreme Court in Pedreiro, supra, if the 
second sentence of section 106 (¢) is interpreted to make habeas corpus 
the exclusive remedy in deportation. Else, what is the purpose of this sen- 
tence, which was not present in section 3 of H. R. 12487, since if it does not 
mean that habeas corpus is exclusive it is sheer surplusage? 

(6) It curtails judicial review through eliminating presently available venue 
in the District of Columbia (sec. 106 (a) (2)). Curiously, this is specifically 
contrary to the 1950 act itself which is to become the basis for review :*° 

(7) It complicates and restricts the rights of citizenship claimants in seeking 
judicial review by abolishing presently available rights under section 360 (a) 
of the Immigration and Nationality Act of 1952 and substituting a more limited 
form of review, and for nonfrivolous litigation, it causes prolonged and repeti- 
tious litigation ; 

(8) It deprives aliens of the right of judicial review of illegal deportation, 
if section 106 (c) of H. R. 13311 is interpreted to deny judicial review not 
only to aliens who have voluntarily “departed” but also to those whose depar- 
ture was due to deportation. Under such an interpretation, the bill would 
nullify the ruling in Kohoris v. Johnson (195 F. 2d 518 (CA 4, 1952) ), which held 
that departure from the United States does not vitiate review proceedings 
where custody is not essential to the court’s jurisdiction ; 

(9) It limits judicial review through applying the doctrine of res judicata to 
further habeas corpus or review proceedings, with specified exceptions (sec. 
106 (c), H. R. 18311). Here again the proposed legislation is unnecessary be- 
cause the courts have already taken care of any problem which may exist 
through rulings that prevent unnecessary or unjustified repetitive habeas corpus 
or review proceedings. For example, as far back as 1924, the Supreme Court 
ruled that irrespective of the technical nature of res judicata, an alien will not 
be permitted “to make an abusive use of the writ of habeas corpus” and there- 
fore that the action on a prior habeas corpus petition was propertly given 
“controlling weight” in dismissing a second writ.” Since then, the courts have 


1% Ibid., p. 77. 

16 See S. Rept. No. 2618, 81st Cong., 2d sess., on H. R. 5487, p. 4. Cf.: Report of the 
Judicial Conference, 1946, p. 17. 

17 Wong Doo v. U. S., 265 U. S. 239, 240 (1924). 
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rejected declaratory actions when the same relief was, or could have been, 
sought in a prior declaratory “ or habeaus corpus proceeding.” Nor have the 
courts allowed an independent review under APA to an alien who already had 
review in habeas corpus.” In fact, some courts have said that an alien has the 
right to only one action, either habeaus corpus or declaratory review, and that 
the determination on, and dismissal of, a previous habeas corpus and declaratory 
judgment petition “was final and determinative of this issue.” 

(10) It restricts the alien’s taking of judicial review to a 6-month -period.” 
Although this is better than the 60-day period of H. R. 12487, it is still an un- 
reasonably short period on immigration matters, bearing in mind the kind of 
persons involved, their general ignorance of their rights, their financial inability 
to obtain ready means for their own defense, and the seriousness of the issue 
at stake. Most statutes of limitations in Federal matters are much longer than 
6 months, and it is hard to see why a discriminatorily short one should be applied 
in this instance. This is all the more objectionable when compared with the 
complete absence of any statute of limitations on the time within which the 
Government may institute deportation proceedings against an alien. 

In passing it is worth comment that section 2 of H. R. 13311 would make the 
new procedure applicable to pending proceedings, in the face of a contrary pro- 
vision in section 14 of the 1950 act being used as the base of the new procedure, 
This proposal seems unjustified and unnecessary. 

For tue reasons hereinbefore indicated, the American Bar Association op- 
poses the enactment of H. R. 13311 and urges this subcommittee to reject any 
encroachments on presently available judicial review of deportation and. exclu- 
sion orders and to extend rather than limit the applicability of the Administra- 
tive Procedure Act to administrative proceedings. 


STATEMENT IN BEHALF OF ASSOCIATION OF IMMIGRATION & NATIONALITY LAWYERS 
BY Epwarp L. Dusprorr on H. R. 12487 


My appearance before your committee today is on behalf of the Association of 
Immigration & Nationality Lawyers, in opposition to H. R. 12487. My name is 
Edward L. Dubroff. I am an attorney with offices at 50 Court Street, Brooklyn, 
N. Y. I am a past president of the Association of Immigration & Nationality 
Lawyers, was formerly its solicitor, and I am presently the editor of its publi- 
cation, the Immigration Bar Bulletin. My appearance here has been authorized 
by William B. Rothschild, Esq., president of the Association of Immigration & 
Nationality Lawyers (hereinafter referred to as the association). 

The association is a bar association duly organized and chartered under the 
laws of the State of New York, and its members are lawyers who specialize in 
immigration, naturalization, and nationality matters. The association has 
chapters in various cities of the United States, and its membership spreads 
throughout the United States as well as in its Territories and possessions, Many 
of its members were former officers of the Immigration and Naturalization 
Service of the United States Department of Justice who have returned to the 
practice of the law. 

The association is opposed to H. R. 12487 because it feels that this proposed 
legislation is restrictive, harsh, punitive, unjustified, and unnecessary, for the 
reasons which are set forth in this statement. 

Section 1 of the bill would make the procedure prescribed by the act of De- 
cember 29, 1950, the sole and exclusive procedure for the judicial review of all 
final orders of deportation heretofore or hereafter made. This procedure would 
therefore require that petitions for judicial review be filed in a circuit court of 
appeals. The present method of judicial review by way of a petition filed with a 
United States district court, under section 10 of the Administrative Procedure 
Act, would be eliminated and the decision of the Supreme Court in Shaughnessy 
v. Pedreiro (349 U. 8. 48), approving that method of judicial review would be 
negated ad nullified. 


mee Nabera, 219 F. 2d 321 (CA 5, 1955); Heikkela y. Barber, 216 F. 2d 407 

1” Cruz-Sanchez v. Robinson, 249 F. 2d 771 (CA 9, 1957). See also Sigurdson v. 
Del Guerco, 241 F. 2d 480 (CA 9, 1956). 

2 See cases cited in note 18, supra. 

*1 Rystad v. Boyd, 246 F. 2.246, 248 (CA 9, 1957), cert. den. 355 U. 8. 912. See also 
Sigurdson vy. Del Guerco, supra, note 18. 

= Act of December 29, 1950, sec. 4; 5 U. 8S. C. 1034. 
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Instead of having judicial review in a more conveniently located district court 
to be considered by one of hundreds of district judges, in some 93 district courts, 
section 1 would throw this litigation into the laps of 11 courts of appeal, many of 
them located at considerable distances from the place of residence of the 
petitioner or from the place in which the administrative proceedings were con- 
ducted. In fact, the courts of appeal would be narrowed down to 10 because 
for practical purposes the Court of Appeals for the District of Columbia would 
be eliminated. 

One of the apparent purposes of the ligislation is to cut down on long delays 
in litigation which sometimes delay the effectuation of a deportation order. The 
procedure proposed by the act would not reduce the time element in a judicial 
review case but would actually increase the length of time that each case would 
take because the burden would be thrust upon a smaller number of courts consist- 
ing of a fewer number of judges, and would add to case loads which, according to 
present statistics are already increasing beyond the potentiality of early disposal 
by present personnel. 

The requirement of section 1 (a) that the proceeding be brought in the judicial 
circuit in which are administrative proceedings were conducted or where the 
petitioner resides would, in many cases, impose financial hardship on aliens 
seeking judicial review. Under the present procedure, petitioners for judicial 
review can file their petitions in # convenient Federal district court at a minimum 
of expense. On the other hand, if the litigation must be brought in a Federal 
court of appeals, most of them removed many hundreds of miles from the place 
of residence of the petitioner or from the place where the administrative pro- 
ceedings were conducted, the petitioner would have to necessarily pay consider- 
ably higher legal fees because his counsel would necessarily have to travel a 
greater distance to the place of litigation. In addition, present courts of appeals 
procedure requires the printing of briefs and records, whereas this is not the 
case in the district courts. And, it must also be borne in mind that only a citizen 
ts permitted to proceed in forma pauperis. Consequently, a person who is 
ostensibly an alien, and who is without funds, would be denied access to the 
courts in seeking judicial review. 

By reason of the provisions of section 1 (¢c), a person involved in deportation 
proceedings would be deprived of the declaratory judgment form of action 
provided for by section 360 (a) of the Immigration and Nationality Act, 
whereas an alien who might not yet be the subject of a deportation proceeding, but 
might nevertheless technically be deportable, would still have access to the courts 
under the provisions of section 860 (a) of the 1952 act. 

The time limit prescribed by the act of December 29, 1950, within which to 
institute proceedings for review in a circuit court of appeals is 60 days. Even if 
this time limit was increased, for example, to 6 months, there would still be a 
hardship factor in many deportation cases. Section 3 of the proposed legislation 
prevents a judicial review of an order of deportation or of exclusion until 
such times as all administraitve remedies have been exhausted, and, as has been 
pointed out there is imposed upon this a time limit within which judicial review 
must be sought. In actual practice this would be a vise between whose closing 
jaws the petitioner would be caught, and in many cases deprived of judicial 
review. For example, immediately following a final order of deportation against 
him, an alien might conceivably make a motion administratively for a reopening 
of his case or for a reconsideration of the same, and then find that the Immigra- 
tion and Naturalization Service (against whom no time limit was running) was 
taking a considerable period of time in which to decide upon the application. 
The petitioner could not institute a litigation while his administrative motion 
was pending, and if he did, the Service would consider the motion as abandoned. 
And, on the other hand if the petitioner patiently waited the decision of the 
Service upon his motion for reconsideration or reopening, and an adverse 
decision was handed down subsequent to the expiration of the time limit within 
which to start a litigation, the alien would be without judicial remedy. This 
situation could conceivably bring on more litigation than exists at the present 
time, because an alien, fearful of the running of the short statute of limitations, 
might bring on a litigation, and, while it was pending in the courts, seek some 
administrative relief nevertheless. 

The.provisions of section 2 of the proposed legislation, making a habeas corpus 
proceeding the sole and exclusive method of obtaining judicial review of a final 
order of exclusion, are also harsh and punitive provisions. Habeas corpus may 
be sought only when a respondent is in custody. Not every person seeking 
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judicial review of an order of exclusion is necessarily in custody. Unless he 
were in custody he would, under this legislation, be deprived of the right of 
judicial review. Many Canadian and South American aliens who seek to enter 
the United States and who are excluded do not necessarily become detained, or 
remain in detention, but return to their home countries. Such aliens, no matter 
how deserving their cases might be, would be barred from our courts. 

Another ostensible reason as a need for this legislation, according to state- 
ments appearing in the public press, is that some aliens have taken undue 
advantage of the legal processes in order to prevent an inevitable deportation. 
It is respectfully submitted that in actual fact such cases are but a handful, 
and in extreme minority and may account for only 1 or 2 a year. If the 
theory behind the ostensible reason is followed to a legal conclusion, even 
assuming that there are some cases which have been unnecessarily brought, the 
net result would be that the great majority of aliens deserving of the right to 
have their cases reviewed in the courts to prevent hardship and unwarranted 
interpretations of the statutes enacted by Congress, would be deprived of or 
restricted in their right to the traditional day in court. 

As a matter of fact, statistics show that declaratory judgment actions and 
habeas corpus proceedings have been steadily declining in the courts. For the 
past 4 years the combined figures for such actions and proceedings are as follows: 


Cases 
Neen nen en ee aes caitedeeh aia shoiseaieeanes 368 
Taian eat mamaoerssine, digo ammanbinin Ee os alee 277 
Neen enn cen ee ee oe 227 
eu cenceciacn dines tote ade aeuite pntatons ate a eaaaaae 153 


It must also be borne in mind, that even under present procedures, the courts 
have not been powerless to prevent or to restrict unnecessary or repetitious liti- 
gation. There are a number of reported decisions by the courts denying the 
right to bring a declaratory judgment action when the same relief had been, 
or could have been, sought in a prior declaratory judgment action or habeas 
corpus proceeding; and a petition for review under the Administrative Procedure 
Act has been denied where an alien already had adverse review in a habeas 
corpus proceeding. 

It is respectfully submitted that no cogent or compelling reason has been 
advanced to justify the legislation proposed by H. R. 12487, that there is no 
clear need for its present enactment, and that the subcommittee should vote 
against enactment of the bill. 


STATEMENT BY EpITH LOWENSTEIN, EDITOR OF INTERPRETER RELEASES, COMMON 
CoUNCIL FOR AMERICAN UNITY, RELATING TO H. R. 12487 anp H. R. 13311 


My name is Edith Lowenstein. Since March 1953, I have been on the staff 
of the Common Council for American Unity, a national, nonprofit organization 
which for the past 37 years has been working to assist the immigrant to become 
a fully participating American citizen, and to promote understanding of our 
American way of life, both at home and abroad. I am serving both as editor 
of the Council’s Interpreter Releases, an information service on immigration 
and naturalization, published for the past 35 years, and as supervisor of its 
individual service department, which on a nonsectarian and nondenominational 
basis, undertakes to aid newcomers with their immigration, naturalization, 
and status problems. For a period of 3 years ending in late 1957, I was also 
engaged in a study of some 1,446 Common Council cases arising under our 
immigration and naturalization laws. This study was published in book form 
as The Alien and the Immigration Law. One of the purposes of the study was 
to see the practical effect of the Immigration and Nationality Act of 1952 on 
a substantial number of cases. Because of our personal contact with many 
individual immigration cases, I believe the experience of the Common Council 
may be of interest to this committee. 

Instead of discussing the overall technical aspects of H. R. 13311, a bill to 
provide for the judicial review of orders of deportation, I want to point out 
some of the consequences which the enactment of this bill would have on the 
assistance rendered aliens by social agencies. 

In our study of 1,446 cases, handled over a 3-year period by the council, 
there were 320 deportation cases. Out of these 320 deportation cases, we took 
only 2 to court. The remaining 318 cases were handled completely on an 
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adminstrative level and if only a very small number of the council clients 
actually had to leave the country under deportation or voluntary departure, 
we are satisfied that the use of administrative procedures in connection with 
the majority of cases functioned well, although freqnently slowly. In most of 
the cases handled by us, either shortly before the alien consulted the council 
or during the period of our handling the case, the deportation order became 
final. If it never occurred to us to take such cases to court, it was because 
we felt that there were a number of administrative remedies open to us much 
cheaper for the alien, the organization, and the public, than an elaborate court 
procedure; but while we were following the sometimes tortuous path of admin- 
istrative procedure, gubernatorial pardons, applications for stay of deportation, 
motions to reopen for purposes ofintroducing new evidence or filing new ap- 
plications, we always knew that by engaging in these procedures, we did not 
endanger any rights the alien might have in court. While only in the rarest 
instance we actually resorted to court, we always felt reassured that in appro- 
priate cases, if all else failed, court procedure was available. 

If H. R. 13311 were to become law in its present form, with its 6-month 
time limitation to file a petition for review, a social agency like the Common 
Council, and I might say any other social agency which conscientiously at- 
tempts to represent the aliens, would be faced with a serious dilemma, namely 
whether it should file immediately a petition for review upon completion of 
the deportation proceeding, in order to protect the right of the aliens to go 
to court, or whether to rely on administrative remedy even at the possible risk 
of forfeiting the substantial right to go to court. 

While the expressed purpose of H. R. 13311 is to prevent unnecessary court 
proceedings, the question arises whether it would not greatly increase such pro- 
ceedings and as a matter of fact, force agencies, who up to now have felt it in 
the interest of the client to postpone court litigation to the last possible moment, 
will now have to change their approach and appeal to the court at a much earlier 
stage of the proceedings. 

Thus while the bill would on the one hand result in bringing a larger number 
of cases into court, it would on the other, minimize the role of the courts in 
passing on many of the significant issues arising in the immigration field and 
affecting the lives and welfare of large numbers of human beings. 

In addition, the bill, would, of course, by necessity require the filing of action 
in court within 6 months of its passage of several thousand Iron Curtain na- 
tionals who have been granted stays of deportation under section 243 (h) and 
who possibly under other circumstances would never have had to resort to 
court aid at all. 

Ll should like further to call attention to the fact that the bill provides that a 
deportation or exclusion order cannot be reviewed if the alien has not exhausted 
his administrative remedies. But the administrative remedies, such as guber- 
natorial pardons, withholding deportation because of persecution, reopening 
administrative proceedings because of newly discovered evidence, may not be 
exhausted within the 6 months in which the petition for review must be filed. 
In this respect, the two sections of the law are in conflict. 

The third and last point to which I should like to address myself is the re- 
quirement of the bill that court proceedings should be based “solely” upon the 
administrative record upon which the deportation order is based. Very fre- 
quently, cases have come to the common council in which the alien, in his first 
hearing was not represented and failed to introduce any evidence in his own 
favor. Unless it would be permissible to introduce such evidence at a later date, 
a court review would be a mere formality. This particular provision would, 
of course, hurt chiefly the indigent alien who being unaware of the existence of 
free counseling, failed to obtain representation and only sought counsel at the 
moment when deportation appeared imminent. Standard social agency proced- 
ure in that case at present would be to make a motion to reopen the ease, but 
under H. R. 13311, it would be necessary to file a petition for review at once 
in order to preserve all rights of the alien. At the same time it would be im- 
possible to complete the sparse administrative record. 

Concluding, I should say that the statistics of the Immigration and Natur- 
alization Service in its annual reports, give ample proof of the fact that our de- 
portation proceedings are handled efficiently and expeditiously. The number 
of aliens who have used court procedures for dilatory purposes, statistically 
speaking, are infinitesimal, although these are the cases which receive publicity 
and impress the public. It is believed that no substantial change in the present 
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method of judicial review of deportation and exclusion orders is warranted, 
without a serious study and evaluation by Congress of the results of the present 
method of judicial review. 


STATEMENT IN BEHALF OF AMERICAN VETERANS COMMITTEE ON H. R. 12487 ANvD 
H. R. 18311 


I am Chester C. Shore, an attorney with offices at the Warner Building, Wash- 
ington, D.C. I appear to represent the American Veterans Committee in opposi- 
tion to H. R. 12487 and H. R. 13311. 

The American Veterans Committee is a national organization of veterans who 
served honorably in the Armed Forces of the United States during World Wars 
I and II and during the Korean conflict. The guiding principle of our or- 
ganization is “citizens first, veterans second.” We have always fought for 
an immigration and naturalization policy based on humanitarian principles 
It is our belief that H. R. 12487 and H. R. 138311 are departures from the just 
and humanitarian principles that should guide our immigration policy. 

These bills change the procedure by which an alien can obtain judicial review 
in a deportation or exclusion case. Formerly, he could obtain review in 1 of 
the 93 Federal district courts. These bills, on the other hand, would require 
him to file suit in only 1 of the 11 courts of appeal. This would impose a harsh 
and unnecessary burden on him for a number of reasons: 

1. The cost for many aliens, the overwhelming majority of whom are poor, 
would be in many cases prohibitive. Legal fees in the courts of appeals are 
greater than in the district courts. Furthermore, aliens are not permitted to 
proceed in forma pauperis because title 28, United States Code, section 1915a 
limits this privilege to citizens. 

2. Since judicial review would be limited to 11 courts in faraway cities in- 
stead of the present 938 district courts, the result would be that most aliens 
would have to proceed with their suit in distait cities. For example, instead 
of being able to bring his action in Miami, a Miami resident would be required 
to bring his action in Jacksonville, Fla., or in New Orleans, a much greater dis 
tance, if H. R. 12487 or H. R. 13311 should be enacted. The result would be 
to discourage and further limit efforts by aliens to obtain judicial review. 

3. H. R. 12487 limits judicial review to a 60-day period; H. R. 13311 limits 
judicial review to a 6-month period; either is an unreasonably short period, par 
ticularly in view of the nature of the person who would be involved, the general 
ignorance of such persons of their rights and the financial difficulty they may 
have to obtain menns for their own defense. 

It should be the policy of our Government to enlarge rather than restrict the 
rights of all persons to have access to our courts. This is particularly true if 
matters of such concise nature as deportation and exclusion are involved 
Justice is denied, if an alien is unable to obtain judicial review of allegedly 
improper administrative action, because of unnecessary restrictions placed upon 
the alien. In our opinion, there is no necessity for the restrictions imposed by 
H. R. 12487 and H. R. 13311. 

For the reasons indicated, the American Veterans Committee urges this sub 
committee to reject H. R. 12487 and H. R. 13311. 

I would like to thank the subcommittee on behalf of the American Veterans 
Committee for the opportunity to testify. 





STATEMENT OF FRANCIS W. Stover, LEGAL COUNSEL, VETERANS OF FOREIGN Waks 
OF THE UNITED STATES, WITH ReEsPEctT TO H. R. 13311, PrRovipIne ror THE JUDE 
CIAL REVIEW OF ORDERS OF DEPORTATION 


Mr. Chairman and members of the subcommittee, I deeply appreciate this 
opportunity to express the views of the Veterans of Foreign Wars with respect 
to H. R. 13311 and related bills to provide for the judicial review of orders of 
deportation. 

The legislative objectives of the Veterans of Foreign Wars are controlled in 
the main by resolutions adopted at our annual national conventions. As early 
as the late 1920’s the Veterans of Foreign Wars recognized the sinister character 
and true purpose of international communism by calling for the outlawing of 
the Communist Party at that time. Down through the years we have vigorously 
urged our Government to take all precautions to prevent our Government from 
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being destroyed from within or without. This year, for example, one of our long- 
cherished objectives is close to realization with the approval of both the House 
and Senate of the Veterans of Foreign Wars sponsored resolution which will set 
aside May 1 of each year as a special day known as Loyalty Day which we feel 
will serve as a perpetual annual reminder to the American people that no free 
government can long endure without loyalty to its laws and institutions. 

As I understand it, the proposals under consideration today would ease the 
machinery for deporting or excluding certain aliens found to be unfit to enjoy 
our way of life, while at the same time safeguarding arbitrary and capricious 
actions by permitting court review of any Government orders. The most unde- 
sirable of these aliens would be any person who is a member of the Communist 
Party. Almost equally undesirable are those aliens who are engaged in con- 
spiracies to violate our laws and break down our institutions, such as members 
of an international narcotic ring. As long as these international Communists 
and hoodlums are permitted within our borders, they constitute a most serious 
menace to the security of this Nation. Consequently, the Veterans of Foreign 
Wars favors the exclusion or deportation of these undesirables as expeditiously 
as possible. 

With these views in mind, the Veterans of Foreign Wars favors H. R. 13311 
or a similar bill and urge the favorable reporting of this legislation as a further 
tightening of the law which will help strengthen the security of the United States. 
Again, I sincerely thank you in behalf of the Veterans of Foreign Wars for this 
opportunity to express our views on this most important piece of legislation. 


STATEMENT OF JACK WASSERMAN REPRESENTING THE IMMIGRATION COMMITTEE 
OF THE BAR ASSOCIATION OF THE DISTRICT OF COLUMBIA IN OPPOSITION TO 
H. R. 12487 ano H. R. 13311 


I have been authorized by the president of the Bar Association of the District 
of Columbia to present the views of our immigration committee in opposition 
to the pending bills to regulate judicial review of deportation orders. These 
views have not as yet been approved by the membership of the bar association 
as time has not permitted submitting this matter to them. 

We endorse the opposition to these bills expressed by the American Bar 
Association. We believe that this proposed legislation is unnecessary and un- 
warranted. We submit that these bills, if enacted into law, will make immigra- 
tion litigation more cumbersome and more expensive. In meritorious citizen- 
ship cases, the bills will make litigation more prolonged with its double review 
by the courts of appeals. 

The thought underlying these bills was first expressed by Acting Attorney 
General Rogers on September 19, 1955, when he said that our deportation laws 
should contain: “Reasonable restrictions to prevent the filing of frivolous and 
repetitious petitions for habeas corpus * * *.” 

This was followed by the President’s message of February 8, 1956, which 
stated that: “* * * no alien who has once had his day in court, with full 
rights of appeal to the higher courts, should be permitted to block his removal 
and cause unnecessary expense to the Government by further judicial appeals 
the only purpose of which is delay. I am concerned by the growing frequency 
of such cases involving as they often do the depraved and confirmed criminal.” 

In its annual report for 1956 (p. 17) the Immigration Service revealed that 
absence of receiving. countries, private bills, incarceration in institutions and 
stays of deportation on persecution grounds were the cause of most of the 10,000 
unexecuted orders of deportation rather than the relatively small 262 cases 
which were said to be involved in litigation. In 1957, once again, statistics 
show that most of the 7,000 unexecuted orders of deportation were delayed 
for the same reason. (Annual report of the Attorney General, p. 443.) Sig- 
nificantly, in the 1957 report of the Attorney General complaint is not made 
about repetitious litigation but rather, for the first time, about prolonged 
litigation. 

Whether the complaint be about prolonged or repetitious litigation we feel 
that it is unjustified. Relatively few cases make their way into the courts. 
There is no justification for the claim that there has been any growing tendency 
by alien criminals or others to resort to litigation for delaying purposes. At 
most these repetitious cases have been occasional throughout the years. I 
doubt if there have been more than two such cases in a single year. Moreover, 
in many instances they have been brought with justifiable cause. 
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The Commissioner of the Immigration and Naturalization Service asserts in 
his letter to Congressman Celler that the case of Joseph Accardi is a typical 
instance of improper repetitious litigation. The second writ of habeas corpus 
in that case, however, was considered so substantial that the Supreme Court 
granted Accardi’s petition for certiorari (347 U. 8S. 260). Under the present 
bills, Accardi would be permitted to bring a second writ of habeas corpus. 
If Accardi’s case is typical, then there is certainly no need for corrective legis- 
lation. Moreover, the present bills would not change anything in such a 
situation. : 

An analysis of the so-called problem of prolonged litigation will reveal that 
administrative redtape is at the bottom of many delays during litigation. When 
immigration litigation is initated, the case is referred by the United States 
attorney to the Criminal Division of the Department of Justice and thence to the 
Immigration Service’s General Counsel. Months generally elapse before the 
United States attorney is furnished the file and a memorandum of law processed 
through this dual administrative system. In the court of appeals, similar delays 
are encountered for the same reason. 

We have a Rule of Civil Procedure (rule 57) which provides: 

“The court may order a speedy hearing of an action for declaratory judgment 
and may advance it on the calendar.” 

In the several hundred declaratory judgment actions which have been filed in 
the District of Columbia over the past 5 years this rule has, to our knowledge, 
never been invoked in a single instance. If the Government is really interested 
in speedy litigation existing procedures are there. Of course, if they are not 
invoked complaint should not be made to Congress but rather to the admin- 
istration. 

The proposed legislation will remove immigration litigation from the District 
of Columbia and various other districts and concentrate these cases in the over- 
crowded Second and Ninth Cireuit Courts of Appeal. The Second Circuit 
recently announced the necessity of holding summer sessions because of its over- 
crowded calendar. Immigration cases should be kept in the various district 
courts and expedited rather than to load them into congested courts of appeal. 

The present bills eliminate declaratory judgment action in exclusion cases and 
would restrict an excluded alien to habeas corpus. Thus, it is recognized that the 
excluded alien may have judicial review but he must first submit to custody—he 
must first go to jail. Why this requirement of imprisonment should be a pre- 
requisite to judicial review in a highly civilized modern democracy is a question 
which should be fully answered. This condition is more burdensome to the 
alien and more expensive to the Government which must feed and house the 
alien during his detention. Nowhere has there been a demonstration why exist- 
ing law on this subject should be altered. 

In deportation cases, the present bills make litigation more burdensome and 
expensive. Litigation in the court of appeals is more formal, more involved, and 
more costly. It will require an alien’s attorney to travel greater distances to 
the place of hearing in many instances. The subversive and criminal alien— 
against whom this bill is aimed—who can hire high-priced lawyers, will survive 
these added burdens. The noncriminal, nonsubversive alien of modest means 
will find such litigation prohibitive and will be denied judicial review. 

When the Administrative Procedure Act was before Congress the House com- 
mittee, through Congressman Walter, noted that judicial review kept administra- 
tive agencies within the legal bounds of their authority. To do otherwise, 
it was said, would be to give them blank checks. 

For the noncriminal, nonsubversive alien of modest means, these bills will give 
the Immigration Service a blank check. If enacted into law, immigration litiga- 
tion will indeed become the privilege of a limited few. 


STATEMENT BY WOMEN’S INTERNATIONAL LEAGUE FOR PEACE AND FREEDOM 


The United States section of the Women’s International League for Peace and 
Freedom wishes to record its opposition to H. R. 12487, a bill providing for 
judicial review of orders of deportation, and to its revised form, H. R. 13311. We 
believe this legislation to be unduly restrictive and unnecessary. 

We can understand this committee’s desire to spell out procedures for judicial 
review so explicitly that such deplorable incidents as that of the William 
Heikkila case cannot again occur. Doubtless in that case there were technical 
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aspects and extenuating circumstances not understood by the general public 
which induced the Government to use what appeared to be illegal and undemo- 
cratic methods, apparently designed to thwart due process of law. We recognize 
that certain deportations are legitimate and necessary. But our traditions as a 
just and humane nation requires that all deportations, no matter how justified, 
be carried out justly and humanely—and only after the deportee has been 
accorded all of the benefits of due process of law. 

H. R. 12487 contains the following provisions which we believe fail to meet 
these standards: 

1. Judicial review of final orders of deportation is by petition filed directly in 
the court of appeals. Such review is exceedingly limited, and because of printing 
and other costs, so expenisve as to be available only to the wealthy. 

2. The 60-day appeal limitation is unduly restrictive, particularly in view 
of the fact that long periods of time may elapse between the entry of the ad- 
ministrative order and action by the Government to carry it out. If the Govern- 
ment have virtually unlimited time to institute proceedings, fairness would seem 
to require more generous time limitations for the deportee. 

3. The requirement that orders of exclusion may be judicially reviewed only 
by habeas corpus proceedings limits review to those who are in custody, thus 
excluding remedies under the Administrative Procedure Act and the declaratory 
judgment procedure. 

We are aware that H. R. 13311 meets these objections, in part, by extending 
the time for appeal to 6 months and permitting the use of typewritten briefs 
and records. These changes are a step in the right direction—but much more is 
required. 

As a minimum, the Women’s International League for Peace and Freedom be- 
lieves that full judicial review should be permitted in the Federal district court, 
and that civil remedies other than habeas corpus should be available to test the 
validity of orders of exclusion. We suggest that this committee might well 
make a comprehensive study of present procedure and practice in deportation 
cases before enacting legislation to restrict the limited judicial review now 
available. 

This organization’s statement of principles in the field of immigration reads 
as follows: 

A sound immigration law should permit the orderly immigration of people 
limited only by the ability of this country to provide for their social and economic 
welfare. The law should adhere to the principles of nondiscrimination on the 
ground of creed, race, political opinion, or national origin; protect the rights 
of all citizens whether native-born or naturalized, as well as of our resident 
aliens; and preserve the standards of fair judicial process and review. 

It is apparent that the present law, not only in respect to judicial review of 
deportation, but generally, falls far short of these broad objectives. Along 
with many other organizations the Women’s International League for Peace 
and Freedom has frequently suggested the wisdom and necessity of a thorough- 
going revision of the Immigration and Nationality Act of 1952. Such revision 
should serve to reduce drastically the number of deportations proceedings 
necessary by eliminating many of the ambiguities and injustices of the present 
law. When relieved by a revised and simplified law of time-consuming investi- 
gations in connection with errors committeed unintentionally by innocent aliens, 
the Immigration Service and the Justice Department will have more time to 
deal justly and with dignity with the cases in which fraud was intended. 

The traditional attitude of welcome and asylum which has blessed our country 
and made it possible for our immigrant forbears to become citizens must be 
reasserted by law if we would maintain our moral leadership in the world. We 
earnestly hope that the efforts of this committee will be devoted to that end 
rather than to the consideration of restrictive legislation. 


UNITED AMERICAN MECHANICS, 
Philadelphia, Pa., July 17, 1958. 
The Honorable the JupICIARY COMMITTEE OF THE HOUSE OF REPRESENTATIVES : 


GENTLEMEN: I had the honor to be present at the hearing before representa- 
tives of your honorable committee held under date of July 10, 1958, and at that 
time requested permission to file a statement as to the position of the national 
council, Junior Order United American Mechanics, for the reason that the 
hearing was adjourned before they were concluded, due to House rollealls. 
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My name is Charles B. Babcock. I am chairman of the national -legigjative 
committee of the national council, Junior Order United American Mechanics, 
appointed by the national board of officers, with definite and specific duties 
outlined in the national council law of the junior order as to the kind of legis- 
lation our committee is to support. I am authorized to appear before your 
committee by virtue of this appointment, also under the rules and conditions 
outlined in the acts of Congress governing lobbying. 

’ Our fraternity is particularly interested in H. R. 13311 which was introduced 
by: Cohgressman Walter, of Pennsylvania, to provide for the judicial review of 
orders of deportation. 

The President of the United States, in two messages to Congress, urged the 
need for legislation which would provide an orderly way for aliens to challenge 
in the courts an order of deportation and at the same time put an end to the 
abuse of the judicial process used by certain aliens. 

There are, according to reliable information, approximately 2,500 aliens who 
have been tried for violations of the Immigration Act in their admission to 
the United States at the present time. The Supreme Court has held that depor- 
tation orders, under the present Immigration and Nationality Act of 1952, can 
be reviewed in actions declaratory and injunctive relief. This is one of the 
causes of the large accumulation of those who are evading sentences of 
deportation. 

It is my understanding that H. R. 13311 was drawn by the executive officers 
of the Immigration and Naturalization Bureau, also that it has the approval of 
the Department of Justice. The bill under consideration, if enacted into law, 
would cut down many of the courts now afforded to aliens who are evading 
sentences of deportation from approximately 90 to about 11 courts. This would 
naturally shorten the process of any appeals and would eliminate the numerous 
opportunities for change of venue. 

There are entirely too many aliens who are flouting, disregarding, and evad- 
ing their sentences of deportation. They have violated the law and they are 
amenable to the plain provisions of existing immigration and naturalization 
laws and will be brought to quick determination of their cases in courts, as 
the act provides, in or near the residence of the alien. 

Our fraternity favors this bill, because it will get rid of these aliens who 
have violated the law and who are using influence and all other available means 
to allow them to remain regardless of their sentences of deportation. 

We submit that those who have violated the law in coming in will never 
make desirable citizens, and that the quicker their cases can be adjusted and 
their sentences of deportation executed the better it will be for the interest of 
the people of the United States. 

The legal processes under H. R. 13311 are shortened and made more positive 
and decisive and this is legislation which we think will be to the interest of 
American citizens. 

We therefore urge upon the committee to give favorable consideration to 
H. R. 13311 at an early date, in order that, if possible, it may be enacted into 
law at the present session of Congress. 

Thanking you for the opportunity of permitting the submission of this state- 
ment or brief, I am, 

Respectfully yours, 
CHARLES E. BABCOCK, 


National Legislative Agent, National Council, Junior Order United 
American Mechanics. 
(Whereupon, at 12:22 o’clock p. m., the hearing in the above- 
entitled matter was concluded. ) 
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